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I. INTRODUCTION

The scenery in northern New England, and more particularly in
Vermont, has long been recognized as one of that region's major assets. Vermont and its neighboring states form part of a long greenbelt, between the intensively developed megalopolis along the Atlantic coast and the less developed but still heavily built-up St.
Lawrence Valley to the north. This green area plays a major part in
providing recreational opportunities not only for its residents, but for
those living in the great metropolitan areas to the north and south.
Most of Vermont consists of gently rolling hills, which while not dramatic like Rocky Mountain scenery, nonetheless provide a major
amenity for residents, and by attracting tourists and businesses, a
major source of income as well. Vermont's great concern for the
preservation of its scenery lead to a comprehensive body of legislation. This legislation establishes standards for protecting this scenery
and it applies to a wide range of topics, from water pollution to
billboards.'
A.

Act 250

The state environmental law, effective in 1970 and generally referred to as Act 250,2 requires administrative review of most large
1. See, e.g., State Municipal and Regional Planning and Development Act, VT. STAT.
ANN. tit. 24, §§4301-4495 (1989); on water pollution, VT. STAT. ANN. tit. 18, ch. 23 (1982 &

Supp. 1989) and VT. STAT. ANN. tit. 10, §§1250-1384 (1989); on drinking water, VT. STAT.
ANN. tit. 18, §§1231-1239 (1989); on air pollution, VT. STAT. ANN. tit. 10, §§551-574 (1989);
on mobile home parks, VT. STAT. ANN. tit. 10, §§6201-6242 (1989); on acquisition of land by
public agencies, VT. STAT. ANN. tit. 10, §§6301-6309 (1989); on abolishing billboards, VT.
STAT. ANN. tit. 9, §§3621-3688 (1989) and VT. STAT. ANN. tit. 10, ch. 21 (1984 & Supp.
1989).
2. Act 250 is found in VT. STAT. ANN. tit. 10, §§6007, 6025, 6086 (1989). Applications
for permits under the law are dealt with first by local District Commissions, with provision for
appeal (with de novo proceedings) to the state Environmental Board.
The Vermont Supreme Court has been kept busy with Act 250, with over forty opinions
in the last twenty years. Most opinions have been concerned with technical questions, e.g.,
jurisdiction and parties, on which the court has at times been fairly strict; there has been no
direct holding on the law's constitutionality. Cf. In re Wildlife Wonderland, Inc., No. I
ROI 17 (file no. 45) (V.E.B. Oct. 17, 1974), affd, 133 Vt. 507, 346 A.2d 645 (1975) (where
the court made its closest approach to a constitutional holding by deciding that it was unnecessary to pass on a challenge to the provision on aesthetics and scenic beauty); see also In re
McShinsky, No. 3WO530-EB (file no. 348) (1988 WESTLAW No. 220554, Vt. Env. Bd. file)
(V.E.B. Apr. 21, 1988), affid, 153 Vt. 586, 572 A.2d 916 (1990). In the few opinions which
have approached substantive questions, the court has generally seemed sympathetic to the purposes of the legislation, particularly recently. See, e.g., In re Hawk Mountain Corp. 149 Vt.
179, 542 A.2d 261 (1988) (emphasizing the broad statutory purposes); cf In re Agency of
Admin., State Bldgs. Div., 141 Vt. 68, 444 A.2d 1349 (1982) (legislative intent is to apply law

HOFSTRA PROPERTY LAW JOURNAL

[Vol. 3:89

projects in the state. As a prerequisite for granting a land use permit, the appropriate administrative authorities (a District Commission and/or the Environmental Board) must make a series of affirmative findings that the project conforms to a series of criteria. These
criteria attempt to address a wide variety of concerns about the impact of proposed development, and most all are phrased in general
terms involving a lot of discretion, for example, no "undue" this, no
"undue" that. In addition to the obvious restrictions against creating
undue air pollution or water pollution, this statute requires consideration of highway conditions, local governmental services, compatibility with local and regional plans, and the effect on scenic beauty.

Specifically, Criterion 8 requires a finding that a proposed project
"[will] not have an undue adverse effect on the scenic or natural
beauty of the area, aesthetics, historic sites or rare or irreplaceable
natural areas." 3 In two decades of experience, the Environmental
Board has passed upon about 100 proceedings in which this part of
Criterion 8 has been raised as an issue.
This administrative-level case law on the various references to
aesthetics and scenic beauty is reviewed throughout this article.4 The
where large-scale land use changes may affect values of special state concern). The court has
several times stated its respect for the Board's administrative expertise. See Hawk Mountain,
149 Vt. at 179, 542 A.2d at 261; In re Eastland, Inc. 151 Vt. 497, 562 A.2d 1043 (1989). This
sympathetic attitude is perhaps most strikingly evident in a recent case, In re Southview Assocs., 153 Vt. 171, 569 A.2d 501 (1989), where through a broad, but very sensible, interpretation of the wildlife habitat provisions (which apply whenever habitat is necessary for the survival of the wildlife that have actually been using it), the court upheld the Board's refusal of a
permit for a vacation home project because of the probable damage to such habitat.
Apart from the several gravel pit cases, see infra note 105, apparently only six Environmental Board decisions involving the aesthetic criterion have been appealed to the Vermont
Supreme Court. These are: In re Barker Sargent Corp., No. 3RO020 (file no. 18) (V.E.B.,
Feb. 16, 1973), ajfd, 132 Vt. 42, 313 A.2d 669 (1973); In re Wildlife Wonderland, Inc., No. I
RO1l7 (file no. 45) (V.E.B., Oct. 17, 1974), aff'd, 133 Vt. 507, 346 A.2d 645 (1975); In re
George F. Adams & Co., No. 5LO289, (file no. 61) (V.E.B. Apr. 23, 1975), appeal dismissed
on proceduralgrounds, 134 Vt. 172, 353 A.2d 576 (1976); In re Juster Assocs., No. I R0048I-EB (file no. 101), (V.E.B., Mar. 19, 1979), order vacated, 136 Vt. 577, 396 A.2d 1382
(1978); In re Spear Street Assocs., No. 4CO489-1-EB (file no. 179) (V.E.B., Oct. 26, 1982)
(1982 WESTLAW No. 25940, Vt. Env. Bd. file), affd, 145 Vt. 496, 494 A.2d 138 (1985); In
re Quechee Lakes Corp., No. 87-108 (Vt., Sept. 22, 1989), affd, -Vt.-, 580 A.2d 957
(1990); In re McShinsky, No. 3WO530-EB (file no. 348) (V.E.B., Apr. 21, 1988) (1988
WESTLAW No. 220554, Vt. Env. Bd. file), affid, 153 Vt. 586, 572 A.2d 916 (1990).
3. VT. STAT. ANN. tit. 10, § 6086(a)(8) (1989). Criterion 8 can be the sole ground for
denying a permit, and under that criterion the burden of proof is placed on objecting parties
(neighbors, public interest groups, etc.).
4. The question of how to define beauty and how to differentiate it from ugliness has
long puzzled philosophers, at least since Plato's time, and is an inherently difficult one. While
the courts have long been quite wary of aesthetic regulations, the current view is essentially (a)
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story herein is of an administrative (permit-granting) agency struggling to implement statutory language which is both vague and ambiguous, providing for a broad exercise of discretion. On its own initiative and based on experience, the Board has gradually developed
more specific rules of law which make possible some predictability
and, therefore, a fairer degree of equal treatment for all concerned.
There is an obvious analogy to how the common law developed.
The legal questions raised are important in the current context
of American land use law. Now that the courts have undertaken a
more critical ("activist") role in judicial review of legislative decisions in land use cases, they are hardly likely to permit administrative agencies to have an unlimited range of discretion, without legislative guidance on basic policy. The problem is particularly obvious

with respect to the statute's aesthetic criterion in Criterion 8, namely
that a proposed development "will not have an undue adverse effect"
on scenic values." Because it is so easy for reasonable people to disagree about many aesthetic judgments, it can be assumed that some
courts will review aesthetic judgments with particular care.6
The experience of the Vermont Environmental Board in interpreting and applying this aesthetic criterion is instructive. As disthat aesthetics is a legitimate goal for public regulation of private property, and (b) that it is
possible to differentiate and uphold at least those aesthetic regulations involving clear-cut distinctions, where a widespread consensus would recognize a proposed development to be ugly in
a particular environment. For this purpose, there is no need to worry about dealing with the
difficult questions at the margin, where reasonable people can legitimately differ on what is
and what is not attractive. Since the statute's wording is necessarily vague, in 1989 Secretary
Jonathan Lash of the Agency of Natural Resources appointed a special temporary committee
to advise him on the preparation of guidelines to help in that Agency's interpretation of Criterion 8 - as a statutory party in proceedings before the Environmental Board. Professor Williams has been serving as Chairman of this committee. The committee's interim report was the
subject of public hearings in July and August 1990, and is now being revised for publication.
This article is based upon all the Environmental Board opinions dealing with scenic or
natural beauty, aesthetics, and rare or irreplaceable natural areas, as these are classified and
listed in the Board's files. (The Board's decisions are not published and therefore not readily
available, but photocopies can be obtained from the Board.) No attempt is made herein to
cover all the proceedings on historic sites, nor the proceedings on wildlife (also covered in the
rest of Criterion 8) - nor does it cover the large body of proceedings from the various District
Environmental Commissions.
5. VT. STAT. ANN. tit. 10, §6086(a)(8)(1989).
6. On this change in judicial policy in the 1970's, see N. WILLIAMS, AMERICAN LAND
PLANNING LAW §§ 5.05-.06 (2d ed. 1988). The present confusion on delegation-of-power issues in historic preservation is well illustrated by comparing South of Second Assocs. v. Georgetown, 196 Colo. 89, 580 P.2d 807 (1978) (upholding the validity of rather general standards on historical and architectural significance) with Morristown Road Assocs. v.
Bernardsville, 163 N.J. Super. Ct. 58, 394 A.2d 157 (1978) (holding inadequate somewhat
more specific standards, developed by an A.I.A. committee with eminent counsel).
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cussed herein, in its early opinions the Board usually merely mentioned that no questions were raised in connection with this criterion.
As the Board gradually became accustomed to dealing with the
problem, its opinions began to specify in some detail what kinds of
scenery were worth protecting. After about fifteen years of experience, in 1985 the Board created and adopted an elaborate formula
for analyzing the impact upon scenic values. 7 However, this
"Quechee" formula still leaves a large role to the subjective exercise
of administrative discretion.
In several recent decisions, Criterion 8 has played a more important role in the Board's decisions. More significantly, the Board
has been developing some specific rules on precisely what scenic values have a special importance, notably to, keep off ridgelines and
protect shorelines.
After a brief discussion of the legal background, this article will
set forth at length the Board's position on various types of Vermont
scenery. The text will then review some of the general tests developed by the Board under Criterion 8 - the "Quechee standards"
and several others. Finally, it will discuss some fairly specific rules of
law which emerge from an analysis of the Board's decisions.
As with Act 250 generally, these proceedings usually result in
approval of a project subject to a series of modifying conditions.
Only occasionally is a project flatly rejected, on the ground that the
probable resulting damage is incurable (that is, there are no conditions which would mitigate the adverse effect). The statute has thus
been administered not as a "no-growth" law, but as a law designed
to improve the quality of growth.
B.

The Capability and Development Plan

The ambiguous nature of the legislative intent behind the passage of Criterion 8 was clarified in the "Capability and Development
Plan."8 This consisted of a set of policies adopted by the Legislature
in 1973 to guide the administration of Act 250.1 The relevant sections of that Plan are as follows:
7. See infra notes 56-79 and accompanying text for discussion and analysis of this
"Quechee" formula.
8. VT. STAT. ANN. tit. 10, §6042 (1989).
9. See id. The original intent was that Act 250 would be implemented first by this "policy plan," and second by a generalized statewide land use plan. The Legislature did approve
the first, but could never agree on the second. Consequently, Act 250 has necessarily been
administered for twenty years without planning guidance as to the future of specific areas except such as may (or may not) be available from local and regional plans.
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(2) UTILIZATION OF NATURAL RESOURCES
Products of the land and the stone and minerals under the land, as
well as the beauty of our landscape are principal natural resources
of the state. Preservation of the agricultural and forest productivity
of the land, and the economic viability of the agricultural units,
conservation of the recreational opportunity afforded by the state's
hills, forests, streams and lakes, wise use of the state's non-renewable earth and mineral reserves, and protection of the beauty of the
landscape are matters of public good. Uses which threaten or significantly inhibit these resources should be permitted only when the
public interest is clearly benefitted thereby.
(4) PLANNING FOR GROWTH
(A) Strip development along highways and scattered residential development not related to community centers cause increased cost of
government's congestion of highways, the loss of prime agricultural
lands, overtaxing of town roads and services and economic or social
decline in the traditional community center.
(B) Provision should be made for the renovation of village and
town centers for commercial and industrial development, where
feasible, and location of residential and other development off the
main highways near the village - on land which is other than primary agricultural soil.
(11) SPECIAL AREAS
Lands that include or are adjacent to sites or areas of historical,
educational, cultural, scientific, architectural or archeological
value, including those designated by the rules of the environmental
board, should only be developed in a manner that will not significantly reduce the value of the site or area. Sites or areas which are
in danger of destruction should be placed in whatever form of public or private ownership that would best maintain and utilize their
value to the public.
(12) SCENIC RESOURCES
The use and development of lands and waters should not significantly detract from recognized scenic resources including river corridors, scenic highways and roads, and scenic views. Accordingly,
conditions may be imposed on development in order to control unreasonable or unnecessary adverse effects upon scenic resources."0
Criterion 9 of Act 250 imposed the additional requirement that
a proposed project must be in conformity with a duly adopted capa10.

VT. STAT. ANN. tit. 10, §6042 (1989).
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bility and development plan.1 1 That plan may not be used directly as

a criterion in evaluating a proposed project, but is implemented
through a series of elaborate subcriteria of Criterion 9.
The Environmental Board has not spent much time on these
questions of legislative authorization. In a motel case from Williston,
the Board cited the Plan to justify reliance on the "scenic corridor"
concept, and also to answer the argument that Criterion 8 should be
held void for vagueness. 12 In a Sheffield case involving a proposed
tower with microwave dish antennae, the Board interpreted this plan
as authorizing the imposition of conditions designed to eliminate undue adverse impacts.13 However, the Board did not interpret the
Plan as authorizing itself to investigate the advantages of alternative
sites.
C.

The Constitutional Issue

In two Criterion 8 cases, the applicants made a direct legal
challenge to the validity of that criterion, on the ground that it was
too vague to provide any real guidance to administrators. The legal
argument was based partly on the delegation-of-power rule, and
partly on the due process rule prohibiting statutes which are void for
vagueness. In both of these cases, the Board itself undertook to deal
with the challenge, directly and substantively, on legal grounds. The
4
first of these involved a proposed massive motor lodge in Williston.1
In the course of the appeal, the Board cited a Vermont case 5 which
VT. STAT. ANN. tit. 10, §6086(a)(9)(1989).
12. In re Brattleboro Chalet Motor Lodge, Inc., No. 4CO581-EB (file no. 231) at 10
(V.E.B., Oct. 17, 1984) (1984 WESTLAW No. 42395) (permit disapproved as adverse and
undue; subsequently a revised design was approved with conditions, after an appeal by the
Agency of Environmental Conservation); see also In re Vermont Elec. Power Co,, No.
7C0565-EB (file no. 227) at 5 (V.E.B., Dec. 12, 1984) (1984 WESTLAW No. 42396, Vt.
Env. Bd. file) (permit approved with conditions as adverse but not undue for case involving
adverse aesthetic impacts of a mountaintop radio tower; no statutory authority to investigate
alternative sites); In re Agency of Transp., State of Vermont, No. 9A0071-EB (file no. 106) at
3 (V.E.B., Sept. 14, 1979) (permit approved subject to conditions for case involving the preservation of barns in a highway improvement project; environmental provisions in the Act apply
to the government as well). On legislative intent more generally, see In re Pratt's Propane, No.
3R0486-EB (file no. 311) at 5-6 (V.E.B., Jan. 27, 1987) (1987 WESTLAW No. 93893, Vt.
Env. Bd. file) (permit disapproved as adverse and undue for case involving a proposed warehouse on Route 5 near Bradford; the Board emphasized the Act's requirement for an affirmative finding on all ten criteria and, for this reason, the absence of opposing parties was
irrelevant).
13. Vermont Elec. Power Co., No. 7C0565-EB (file no. 227) at 5.
14. Brattleboro Chalet Motor Lodge, No. 4CO581-EB (file no. 231) at 19.
15. State v. Auclair, 110 Vt. 147, 162, 4 A.2d 107, 114 (1939) (upholding a statute
regulating the marketing of milk, including the power to delineate a milkshed). For other
II.
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held that under the delegation-of-power rule in Vermont, purely legislative functions cannot be delegated. However, that decision went
on to state that some administrative discretion was permissible as
long as the legislature established a basic standard for policy
guidance:
We conclude that Criterion 8 includes the "definite and certain
policy and rule of action" required by Auclair. The term "undue"
generally means that which is more than necessary-exceeding
what is appropriate or normal. The word "adverse" means unfavorable, opposed, hostile. "Scenic and natural beauty" pertain to the
pleasing qualities that emanate from nature and the Vermont landscape. In short, through Criterion 8 the Legislature has directed
that no project within our jurisdiction be approved if it has an unnecessary or inappropriate negative impact on the enjoyment of
surrounding natural and scenic qualities. Criterion 8 is, therefore,
sufficiently specific to constitute a proper delegation.' 6
As for the challenge on the "void for vagueness" ground, the
Board held that the statute provided sufficient notice to the applicant
to satisfy the requirements of due process, and pointed out that the
meaning of the statute was supplemented by further interpretative
guidelines from the Vermont Capability and Development Plan, particularly section 12 on scenic resources.' 7 The opinion also referred
to the state's outdoor recreation plan. 8
Subsequently, a similar challenge was brought in a case involving a proposed warehouse for the storage of propane in Bradford.' 9
In this case, a long opinion by the Environmental Board cited a New
York intermediate court decision2 ° and upheld statutory language
Vermont cases evincing sympathy for broad delegations of power, see Elliot v. State Fish &
Game Comm'n, 117 Vt. 61, 84 A.2d 588 (1951); Vincent v. Vermont State Retirement Bd.,
148 Vt. 531, 536 A.2d 925 (1987).
16. Brattleboro Chalet Motor Lodge, No. 4CO581-EB (file no. 231) at 6.
17. See supra notes 8-10 and accompanying text.
18. See id.
19. In re Pratt's Propane, No. 3R0486-EB (file no. 311) (V.E.B., Jan. 27, 1987) (1987
WESTLAW No. 93893, Vt. Env. Bd. file) (permit disapproved as adverse and undue, but
conditions for approval of revised project were stated).
A constitutional point was raised, but not discussed, in the Board's opinion, in In re Alderman's Chevrolet, Inc., No. IR0263-5-EB (file no. 399) at 2 (V.E.B., Mar. 27, 1989) (1989
WESTLAW No. 231273, Vt. Env. Bd. file) (case involved a proposed auto dealership sign on
Route 7 near Rutland; the impacts of the sign were considered adverse and undue, but the
permit was issued subject to certain conditions).
20. McCormick v. Lawrence, 54 A.D.2d 123, 387 N.Y.S.2d 919 (3d Dep't 1976), appeal dismissed, 401 N.Y.2d 903, 393 N.Y.S.2d 1029 (1977). The case arose in connection
with language in the Adirondack Park law which is quite similar to the language in Act 250.
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analogous to that used in creating the Adirondack Park Commission.
The New York court felt that no unconstitutional delegation of
power was involved. 1 In addition, the Board felt that its Quechee
decision (discussed below) had supplied sufficiently clear standards.
The same opinion also cited a series of billboard cases holding that
"scenic beauty" or "natural beauty" provided definite standards.
In a recent case, the Vermont Supreme Court seemed satisfied
with its conclusion that plaintiffs were not challenging the Board's
aesthetic regulations when it stated: "Plaintiffs do not contest the
Board's method of analysis or its authority to regulate development
solely on the basis of aesthetics; rather, they claim that the Board's
conclusions are not supported by the record. We disagree. "22
To date, the Vermont Supreme Court has thus raised no serious
objection to the above method of analysis, nor indeed to the whole
"undue" this and "undue" that approach in this statute, which is a
rather extreme example of loose administrative discretion. Apparently, general standards have been found satisfactory to date. HowA permit was granted for a lakefront subdivision in a pristine, but very visible area, subject to
a condition forbidding new boathouses; and the condition was upheld, as against a challenge
phrased on delegation-of-power grounds, on the ground that boathouses could adversely affect
the aesthetic quality of the area. The court's discussion read, in part:
It is now well established New York law that aesthetics [are] a valid subject of
legislative concern and that legislation aimed at promoting the governmental interest in preserving the appearance of an area is a permissible exercise of the police
power (People v. Goodman, 31 N.Y.2d 262, 265, 338 N.Y.S.2d 97, 100, 290
N.E.2d 139, 141). Petitioners, however, challenge this part of the statute as an overbroad delegation of power without any objective standards. Before the Agency approves a project or grants a permit therefor, it is required to find that the project
would not have an adverse impact upon the natural, scenic or aesthetic resources of
the park (Executive Law, § 809 .(10)[e]). In making these determinations the
Agency is required to consider the aesthetics of scenic vistas and natural and manmade travel corridors (Executive Law, § 809 (10)[e]; § 805 (4)[a], (7)[a] & [b]).
In our opinion, the Legislature has provided sufficient standards to guide the
Agency in its review of projects and thus we find no unconstitutional delegation of
power to the Agency (Matter of Levine v. Whalen, 39 N.Y.2d 510, 384 N.Y.S.2d
721, 349 N.E.2d 820).
. . .We[also] conclude that the Agency's restriction forbidding boathouses was
rational. The area surrounding petitioners' property is in a relatively pristine state
and the Agency could reasonably find that the addition of several boathouses on
petitioners' property would adversely affect the aesthetic quality of the area. The
adverse effect is more apparent considering that the subject property fronts on a
much traveled pleasure boat route. Thus, the Agency's determination was not arbitrary or capricious nor an abuse of discretion.
McCormick v. Lawrence, 54 A.D.2d 123, 124-125, 387 N.Y.S.2d 919, 920 (1976).
21. Id. at 123, 387 N.Y.S.2d at 919.
22. In re McShinsky, 153 Vt. 586, -- , 572 A.2d 916, 920 (1990), affg, No. 3WO530EB (file no. 348) (V.E.B. Apr. 21, 1988).
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ever, in view of the strong nationwide trend towards increased judicial scrutiny of legislative land use decisions, it would be unwise to
be unduly confident about continuing judicial laissez faire on local
administrative decisions in this field of law.
Fortunately, Vermont has been moving to protect itself against
this trend. The Environmental Board boldly decided to interpret Criterion 8 in its Quechee decision under a rather elaborate formula
involving somewhat more specific terms." The recommendations of
the Committee have moved in the same direction24 so that if these
are adopted and administered by the Agency of Natural Resources,
the record will contain detailed analysis based on much more specific
criteria. In this respect, these developments, by providing clearer
guidelines to point the direction for administrative discretion, will
probably protect Act 250 from adverse action.

II.

EXAMPLES OF SCENIC BEAUTY

The first question is, "what does the Environmental Board regard as scenic beauty?" In its Criterion 8 opinions, the Board naturally has rather frequently mentioned the existence of scenic beauty.
The language used gives the best indication as to the variety of scenery which the Board is concerned with protecting, and therefore,
since the opinions are not published, is spelled out at length herein.
This article therefore sets forth long quotes with the Board's actual
language, as there is no way of telling in advance which specific
phrase will be relevant in future cases. The types of scenery thus
noted and protected cover a wide range. The most common references are to typical Vermont valley scenes, but others run the whole
gamut from wild untouched scenery to low-density commercial development along the Mountain Road in Stowe.
A.

General Statements

A rather long passage in a Waitsfield case spelled out the factors to be considered in reviewing a travel trailer park proposed in a
lovely meadow:
In evaluating the evidence on this criterion, we have considered and
weighed the following factors: the existing scenic, man-made and
natural characteristics of the project area; the visual impact of the
project on that area, including both long and short views from the
23.
24.

See infra notes 56-79 and accompanying text.
See supra note 4.
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public highway; the area's designation as a scenic corridor by local
and state agencies; the heavy use of the corridor by local citizens
and tourists; the design of the project itself; and the mitigating factors, including landscaping and use controls proposed by the applicant to lessen the adverse visual effects of the development. We are
aware, of course, that there are existing commercial and noncommercial developments in the Route 100 corridor that are neither
beautiful nor traditional in appearance in the estimation of most
observers. There are structures of this sort in the vicinity of this
project site. We find that these structures, viewed in context, have
not degraded the scenic and natural beauty of the project area to
such an extent that this project would not have an undue adverse
effect on it. We believe that Criterion 8 was not intended to protect
the natural beauty of only the pristine areas of the State of Vermont. The visual impact of the existing development in the project
area is relevant to our evaluation of the evidence on this criterion,
but it is only one of the factors involved. Similarly, we are unable
to find. . .that this project could satisfy the requirements of Criterion 8 even though it has an undue adverse effect on the scenic and
natural beauty of the immediate project area, solely because it
comprises a small percentage of the entire scenic corridor. Such an
interpretation would permit the piecemeal destruction of the values
that the General Assembly sought to protect in the Act (emphasis
added). 2
Note particularly the emphasized statement above that the scenic
values protected under this criterion include not only unspoiled natural areas, but also the humanized landscape if put to actual use, that
26
is, in settlements and in agriculture.
In the Quechee case,17 the Board summarized its views on the
various types of scenery which are "sensitive" and particularly vulnerable to the effects of development.2 8 This language was repeated
in a case involving a proposed gravel pit in Morristown:
25. In re Tardy, No. 5WO534-EB (file no. 122) at 6 (V.E.B., Mar. 21, 1980) (permit
disapproved as adverse and undue).

26. However, in another case involving a proposed landfill in Thetford, the Board felt it
worth noting that there are no unusual scenic aspects of that area which distinguish it from
most parts of Vermont. In re Barker Sargent Corp., No. 3RO020 (file no. 18) at 5 (V.E.B.,
Feb. 16, 1973) (permit approved with conditions), affid, 132 Vt. 42, 313 A.2d 669 (1973).
27. In re Quechee Lakes Corp., Nos. 3WO41 1-EB and 3W0439-EB (file no. 255) at 19
(V.E.B., Nov. 4, 1985) (1986 WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file) (multiple
holdings); repeated in In re H.A. Manosh Corp., No. 5L0918-EB (file no. 359) (V.E.B., Aug.
8, 1988) (permit disapproved as adverse and undue).
28. See id.
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[C]ertain types of land forms are especially sensitive to change,
because these land forms tend to be visible from a wide area or
they are seen by large numbers of people. These sensitive areas
include ridgelines, steep slopes, shorelines and flood plains. Other
features are sensitive because they are aesthetically unique; examples may include historic structures, wetlands and natural areas. In
evaluating a project proposed in a sensitive area, the Board and
District Commissions should give special attention in assessing
whether the scenic qualities of these sites will be maintained. 9
The last sentence essentially prescribes the administrative equivalent
of "strict scrutiny."

B.

The Typical Vermont Scene

In other cases, the Board has gone beyond generalizations to
define specific scenic resources which are regarded as "sensitive."
The standard Vermont valley is such a resource-it recurs all over
the state in characteristic form, ridgeline to ridgeline. The valley
bottom is usually an open meadow, interspersed with occasional
farm buildings and stone walls. There is often a row of trees along
the stream which meanders down near the middle. Occasionally,
some small-scale commercial use is apparent, frequently in converted
buildings. A white church spire in the distance may indicate the
presence of a village. The hillsides often provide an interesting pattern of alternating field and forest, and open fields may be located
quite high up on the ridge (the latter are a characteristic feature in
Vermont, as contrasted with New Hampshire). However, there is
now a strong tendency, once active agriculture has ceased, for all the
open fields to revert to forest, starting as a grove of aspen. Occasionally, all the above serves as a foreground for distant views of mountains and/or water."
In the Criterion 8 cases, the Environmental Board's most frequent references to scenic beauty are to these typical valleys,
predominantly rural residential and partly agricultural or ex-agricultural. One of the best descriptions came in connection with a proposed auto service building on the beautiful North Road over the
hills between Barnard and Bethel:
We have found that the North Road is predominated by rural
29. Manosh, No. 5L0918-EB (file no. 359) at 22.
30. Analysis of the New England landscape has generated a large amount of literature.
See, e.g., W. CRONON, CHANGES IN THE LAND (1983).
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residential uses and provides an unusually lovely view of hillsides
and mountains interspersed with open fields and occasional sweeping western views. The few commercial businesses that exist are
mostly home occupations and are of a small scale. We conclude
that this project's large commercial buildings with parking lots
with used cars are clearly not compatible with the existing ruralresidential character of the North Road and 'that the project therefore has an adverse impact.81
In a case from Lamoille County, the emphasis was placed on
the unity of scenery in a lovely river valley:
The Cady's Falls valley is a typical picturesque rural Vermont
valley, with three active farms in the valley floor, steep, heavily
wooded slopes to the south and west, an historical residential settlement along the east side, and the Lamoille River and several
tributaries running through the valley.
The Board believes that the entire area within which the
gravel pit is situated qualifies as a sensitive area. As the Board has
found, the Cady's Falls valley is a peaceful and lovely valley with
the Lamoille River meandering through it. Land uses are predominantly agricultural, recreational, and rural-residential, with a number of historic homesteads located in and around Cady's Falls Village. Terrill Gorge, which is in the vicinity of the project, is a
unique natural area by virtue of its being one of the few large
chains of pools and cascades in the state and of high importance.
Duhamel Road is a quiet country road that provides access to the
Lamoille River, Kenfield Brook, and Terrill Gorge, all of which are
32
extensively used by the public for recreation.
Meadows with vistas beyond, as part of the typical Vermont
scene, have received considerable attention from the Board. In a

Norwich case rejecting a subdivision for condominiums, the Board
noted that the fine existing view would be blocked by the proposed
subdivision layout, which was clearly dictated by a determination to
build the maximum number of dwelling units permitted under the
local zoning ordinance:
Barrett Meadow ['s] . . .context within a topographical bowl surrounded by streams and vegetation is pleasing to the eye. Distant
views include panoramic scenes of the receding hillsides to the
31. In re LaCroix, No. 3WO485-EB (file no. 292) at 9-10 (V.E.B., Apr. 27, 1987)
(1987 WESTLAW No. 93911, Vt. Env. Bd. file) (permit approved with conditions as adverse
but not undue).
32. Manosh, No. 5LO918-EB (file no. 359) at 6 & 22.
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south. While the site is not unique in terms of scenic qualities, it is
one of great natural beauty which is enjoyed by passerby and area
residents. The site is especially important as one of a relatively few
pockets of open space close to Norwich center.
We find that the Applicants have, in an uncompromising fashion,
eliminated the scenic beauty of the site for enjoyment by the public. The project does not propose selective obstruction of views but,
rather (and perhaps unintentionally) screens the entire site and distant views from the public through the installation of trees and
structures which form a barrier along Meadow Brook Road. Furthermore, the orientation of units 1-14 with their backs to the
Road will result in negative aesthetic impacts on neighbors and
passersby.
The negative scenic impact is a result of the Applicants' goal of
maximizing the yield permitted by Norwich zoning. This goal has
resulted in only 20% of the site being occupied by structures. However, that 20% is situated adjacent to Meadow Brook Road where
the impact on aesthetics is maximized. Based upon these facts, we
find that the project will have an undue adverse effect on the scenic
and natural beauty of the area and on the aesthetics of this section
83
of Norwich
The same concern for meadows and their background was restated in connection with a proposal for condominiums in Stowe:
The meadow is part of a sweeping panorama that consists of
the meadow, a knoll, and wooded foothills leading up to the Mt.
Mansfield range in the distance. With the white farmhouse and red
barn, it presents a view of a typical Vermont farm scene. This
property, coupled with the 16-acre adjoining land owned by Ramsey Associates, is the last remaining open meadow on the Mountain
Road. The scenic qualities of the site are unique to this area because of the great amount of development all along Route 108
from Stowe Village to Mt. Mansfield.
[T]he Board concludes that the project has an adverse effect upon the aesthetics and scenic and natural beauty of the area.
Although the character of the area is somewhat diverse, the site
itself and the adjacent meadow, with the farmhouse and barn-type
33. In re Gurman, No. 3WO424-EB (file no. 229) at 12 (V.E.B., June 10, 1985) (1985
WESTLAW No. 48624, Vt. Env. Bd. file) (permit disapproved as adverse and undue). The
view in question here was across a meadow to a wooded hillside. As finally built, apparently
under revised plans, the townhouses are at the back of the meadow, blocking most of the view
of the (not particularly distinguished) hillside.
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structure, present a pastoral Vermont scene. A modern condominium development is out of context with such a scene. Moreover, as
described above, this site, coupled with the adjacent Ramsey property, is the last remaining open meadow on the Mountain Road;
development of the property, even if the buildings are clustered,
will contribute to the loss of scarce open space in the area. Although the scenic panoramic view will not be ruined, it clearly will
be altered by the construction of buildings and planting of trees on
the property."'
In a case involving a large proposed warehouse plus propane
storage tanks on Route 5 just south of Bradford, the Board again
described the attractive rural scene:
The Board has found that the character of the valley in which
this project will be located is predominated by rural residential uses
and provides a scenic view of open agricultural fields interspersed
with farm-type structures and houses. No other commercial uses
are visible in the area. We conclude that the 144' x 36' metal storage/warehouse building as proposed, with red siding and a white
roof, situated on a flat, totally exposed tract of land close to Route
5 and completely visible to motorists traveling north and south, is
not compatible with the existing rural-residential character of the
valley in which the project is located. Although the proposed warehouse is not as large as the Williams' riding arena across the road,
its close proximity to Route 5 and its obvious commercial character
create a much greater visual impact than the cluster of buildings
on the Williams' property that give the appearance of a large farm.
We must conclude, therefore, that the project would have an adverse effect on the aesthetics of the area.8 5
In a case involving a subdivision in Williston, the Board noted the

panoramic view from 1-89:
The property is part of a panorama that includes meadows in
the foreground, foothills in the middle, and the Green Mountains
in the background. This view can be seen from the scenic corridor
of 1-89 and from lands and roads to the north. The project will be
built in the foothills.8 6
34. In re Houston Farm Assocs., No. 5L0775-EB (file no. 260) at 6, 9 (V.E.B., Apr. 27,
1987) (1987 WESTLAW No. 93912, Vt. Env. Bd. file) (permit approved with conditions).
35. In re Pratt's Propane, No. 3RO486-EB (file no. 311) at 9 (V.E.B., Jan. 27, 1987)
(1987 WESTLAW No. 93893, Vt. Env. Bd. file) (permit disapproved as adverse and undue,
but conditions for approval of revised project stated).
36. In re Landmark Dev. Corp., No. 4CO667-EB (file no. 353) at 7 (V.E.B., Jan. 22,
1988) (1988 WESTLAW No. 220541, Vt. Env. Bd. file) (permit approved with conditions in
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Anyone who has a case with scenery similar to that described in any
quoted passage herein may thus cite Board precedent in support of
that case.
C.

Agricultural Land

In other cases, the Board has stressed the importance of the
traditional pattern of farm settlement in Vermont. In the case disapproving a proposed trailer and recreational vehicle campground
along the main road in Waitsfield,37 the Board also emphasized the
agricultural atmosphere:
The project site is [approximately a five] acre parcel situated
on a narrow strip of land.

. . [which]

has historically been an open

meadow, used for farming for many years.
The present view from the highway across the site includes the
river banks, an unobstructed view of undeveloped mountainsides
rising up from the valley, and the Lareau farmhouse, barn, and
outbuildings. These structures are traditional rural Vermont farm
buildings.
The Town Plan devotes particular attention to the goal of preserving the town's natural and scenic beauty. On page 6, the plan
states:
Preservation of Visual Amenities[:]
Expanses of tillage, hay fields and open pasture provide
the open spaces through which the vistas showing Waitsfield's
beauty can be viewed. They are themselves also a significant
part of the beauty of the vista. Waitsfield should consider the
open character as a natural resource as valuable as the river,
and use every means available to the Town to assist property
owners in keeping these lands open.
Accordingly, the Town should encourage land use patterns which tend to maintain and encourage these open
spaces, and any development which may occur should employ
principles that emphasize the concepts of open-space planning
by incorporating cluster development types and open land
preservation.
We find that the proposed development would impair the
scenic beauty of the town if developed as planned and in this location, and is therefore not in conformance with the town's plan for
part as adverse but not undue, and in part permit disapproved as adverse and undue).
37. See supra note 25.
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the preservation of visual amenities."
D.

Unspoiled Natural Areas

Turning to less developed areas, on several occasions the Board
has emphasized their importance in Vermont scenery. For example,
when a gravel pit was proposed in a lovely unspoiled valley, it was
disapproved as being completely incompatible with such an area:
The project site lies in the midst of a sparsely settled hollow
which is currently undisturbed by any commercial activities. The
area is characterized by open meadows and fields, hardwood and
softwood forests, scattered residences and farming activities. Moss
Glen. Brook meanders down the center of this narrow valley and
visitors and residents are treated to striking views of the Green
Mountains and their foothills.
In short, the Moss Glen area is a naturally and aesthetically
beautiful valley which is relatively untouched by the hand of man.
Improvements which do exist (the road, homes, fences, out buildings) are visually attractive and are compatible with the rural residential/agricultural feeling of the area. Some of the residences are
old homesteads which have been maintained in an historically compatible fashion.
The Valley is also the location of Moss Glen Falls and surrounding natural area . . . . One's experience in entering this valley (whether or not destined for the Falls) begins on Randolph
Road where the noise, pace and occasional visual intrusion of the
Route 100 corridor are left behind. This demarcation becomes
clearer still when one leaves the paved road and begins down the
relatively narrow, dirt Moss Glen Road. Even when riding in a vehicle, the visitor experiences a clear transition into a peaceful, quiet
39
and naturally beautiful corner of Vermont.
Areas characterized by solitude and unspoiled natural beauty
have also qualified under the law for protection from developments
proposed on different but nearby sites, particularly if the latter
38. In re Tardy, No. 5W0534-EB (file no. 122) at 3-4, 7 (V.E.B., Mar. 21, 1980) (permit disapproved as adverse and undue). See infra notes 133 & 134 and accompanying text
regarding a similar situation and reasoning in a case from Isle LaMotte in Lake Champlain.
39. In re Percy, No. 5LO799-EB (file no. 277) at 13 (V.E.B., Mar. 20, 1986) (1986
WESTLAW No. 58698, Vt. Env. Bd. file) (permit disapproved as adverse and undue). The
Board pointed out that Moss Glen Falls was one of only twenty-four designated natural areas
in Vermont. Id. at 15.
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would bring in the noise and bustle of human activity. In the case
where the courts upheld the Board's denial of a permit for a "wildlife wonderland" (open air zoo) in Mount Holly and Weston, the
Board noted this point:
The character of the area is such that Benedictine monks selected it in 1950 for the location of the Weston Priory for reflection, prayer and meditation. Approximately 40,000 persons visit
the monastery annually and participate in their way of life. The
monks believe that the proposed development will affect the area in
such a manner as to destroy or diminish the qualities of the area
compatible with their way of life and services to the community
and general public ...
The Green Mountain National Forest land across Route 155
from the proposed development is in a natural
state. . . .[Additionally,] [t]he character of the [nearby] Spectacle
Pond area is such that it could qualify as a Wilderness Area under
Federal law. Amongst other characteristics a Wilderness Area is
an area which retains its primeval character and influence which is
protected to preseive its natural character. Noise would be incompatible with the wilderness character of the area. ' °
In the same context, the Board has noted provisions in town
plans emphasizing the importance of preserving an unspoiled rural
environment. For example, in the same case the Board pointed out:
The (Mount Holly) Town Plan declares the town as being rural in character and specifies the importance of its unspoiled mountain, forest and pastoral beauty in attracting people for vacations,
recreation and retirement.
The Weston Town Plan describes Weston objectives as retaining its rural character and natural beauty and to promote use of
forested and undeveloped land for conservation and recreation
purposes.4
A few cases have involved scenery as seen along mountain trails.
In one case, the Board was concerned with the proposed cutting of
trees above the 2500-foot level on the steep trail up Mount Shrewsbury, and noted as follows:
The project site is an area of great scenic beauty enjoyed by
40. In re Wildlife Wonderland, Inc., No. I ROI 17 (file no. 45) at 14-15 (V.E.B., Oct.
17, 1974) (permit disapproved as adverse and undue; the Board also found the probability of
undue air and water pollution and soil erosion), affd, 133 Vt. 507, 346 A.2d 645 (1975).
41. Id. at 13.
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members of the public through frequent use of the trail. . . . The
site has not been formally designated as a "natural area" by the
Commissioner (see 10 V.S.A. § 2607) and there is insufficient evidence in the record for us to find the site to be a "rare and irreplaceable natural area." Nonetheless, the site is an area appreciated by the public for its natural beauty and the site is a corridor
for pedestrian access to Shrewsbury Peak, an area currently protected by the Department and under consideration for natural area
designation by the Commissioner.
. . .IThe Department has proposed reduced cutting activity
within a buffer area in an effort to preserve the natural and scenic
beauty of the site and enhance the public's use and enjoyment of
the trail. We find that, so long as those practices are pursued with
a goal of preserving trail user safety or maintaining a healthy forest and not for the purpose of improving the commercial value of
timber on the site, the project will not have an undue adverse effect
on the aesthetics of the area or its scenic and natural beauty, nor
will the project endanger the public investment in forest lands or
jeopardize or interfere with the public's safety or use and enjoyment of the project site.""
The statutory reference to "rare and irreplaceable natural areas," which presumably refers to the same sort of area, has been
directly involved in a few cases. In a Whitingham case, an existing
bog/pond was proposed to be drained and reconstructed as a new
lake. A permit was denied on the ground that the bog was a rare and
irreplaceable natural area, almost unique in the southeastern part of
the state.4 When a wetland in Burlington was proposed for subdivision, this was held to be a rare and irreplaceable natural area, one of
very few such anywhere in the state; but a permit was approved
(with conditions) because the proposed density was consistent with
the surrounding area:
The detention basin will be located within an existing wetland
area which provides a home to snapping turtles, beach peas, and
other animal and plant species. Our visit to the area confirmed the
42. In re Vermont Dep't of Forests, Parks & Recreation, No. I R0488-EB (file no. 211)
at 5 (V.E.B., Jan. II, 1984) (1984 WESTLAW No. 42362, Vt. Env. Bd. file) (permit approved with conditions); cf Estate of Colgan, No. IRO1 57 (file no. 57) at 2 (V.E.B., Jan. 15,
1975) (permit approved with conditions) (involving selective logging near the Long Trail in
Shrewsbury and Mendon).
43. In re Haynes Bros., No. 700001 (file no. 4) at 5 (V.E.B., Dec. 22, 1970) (permit
disapproved as adverse and undue).
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site as one of great natural appeal. However, the record does not
reveal the presence of any "endangered species" as that term is
defined by 10 V.S.A. § 6001(5). We also find that the area does
not qualify as a "necessary wildlife habitat" as defined by 10
V.S.A. § 6001(12) because the area is not decisive to the survival
of a wildlife species.
[However,] [w]e conclude that the wetlands area on the shoreline lot constitutes a rare and irreplaceable natural area: the wetland is home to a large variety of animal and plant species, it is a
discrete habitat with slowly evolving historical origins, it is one of
few remaining natural areas of its kind and it would not be readily
replaced. We also conclude that the destructive impacts of berm
construction, basin maintenance and deposit of foreign materials
would have an undue adverse effect on the natural area. Relocation
of the basin is required to support an affirmative conclusion under
this Criterion.""
Despite the importance of such areas, they must be well documented if the Board is to consider the impact of proposed development upon them. In a case involving the Department of Forests,
Parks and Recreation, there was insufficient evidence in the record to
support a finding that the area along the Shrewsbury Trail was a
"rare and irreplaceable natural area."4
E.

In Developed Areas

The Board has also made it clear that its concern for scenery
includes scenes in attractive built-up areas. This is particularly clear
in a case involving the importance of scenery in the resort town of
Stowe." The Board's opinion emphasized the characteristic Stowe
pattern of large lots, leaving plenty of open space around buildings
along the rather intensively developed Mountain Road leading to the
large ski area on Mount Mansfield, the state's highest mountain:
The general appearance of Stowe is one of its most important
assets in attracting people and dollars, people who, in turn, spend
money for services and goods or retail and support a substantial
service population.
44. In re Fairfield Assocs., No. 4C0570-EB (file no. 220) at 10, 20 (V.E.B., Aug. 29,
1984) (1985 WESTLAW No. 48606, Vt. Env. Bd. file) (permit approved with conditions as
adverse but not undue).
45. Vermont Dep't of Forests, No. IR0488-EB (file no. 211) at 5.
46. In re Land/Tech Corp., No. 100036-EB (file nos. 20 and 58) (V.E.B., Feb. 20,
1973) (permit disapproved as adverse and undue).
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The essential features of aesthetics and natural appearance
and beauty of Stowe, the Mountain Road, and the general area of
the proposed development are the mountains, the wooded hills, the

open fields and the Village. Views from the surrounding hills and
elevations around the proposed development are of large amounts
of open valley land.
Most of the motels along the Mountain Road have been built
and are situated on sizeable parcels of land, which are set well

back from the highway with green spaces in front with lawns and
shrubbery, to enhance rather than to interfere With the natural
scenery of the area.
The low density development outside of the Village has maintained the essential characteristics of the aesthetics and natural

beauty of the town.4

The Board also noted the importance of occasional views visible from
a street running near the ridge in Burlington:
However, the Board does agree with Appellants that the views
from Spear Street looking west toward Lake Champlain are part of
the scenic and natural beauty of the area and should be preserved
wherever possible. The Board also agrees that the building envelopes and vegetation placed along Spear Street could unduly impair
the views. Therefore, the Board would condition its approval of this
project by moving the building envelopes and limiting the height
and location of plantings on those lots which abut Spear Street.4 8

F. Scenic Corridors
Only a few scenic corridors have been designated in Vermont
under the specific legislation passed for that purpose, but various
state recreation plans have made such designations. 49 In a case in47. Id. at 14.
48. In re Spear St. Assocs., No. 4C0489-I-EB (file no. 179) at 9 (V.E.B., Oct. 26, 1982)
(1982 WESTLAW No. 25940, Vt. Env. Bd. file) (upholding the Board's partial denialon a
permit to construct on primary agricultural soils), aff'd, 145 Vt. 496, 494 A.2d 138 (1985)
(only as to the primary agricultural soils issue). '
49. Since most people see scenery from roads, interest in Vermont scenery has long been
focused on scenic routes. See, e.g., CENTRAL PLANNING OFFICE, VERMONT SCENERY PRESERVATION (1966) at 9-10; VT. STAT. ANN. tit. 19, ch. 25 (1977); VERMONT SCENERY PRESERVATION COUNCIL & VERMONT TRANSP. BD., DESIGNING SCENIC ROADS (1979). With all this
effort, not much serious action has resulted. When attempts have been made to designate
scenic roads, potential developers have objected, fearing restrictions on development rights;
and nearby residents have objected, fearing the invasion of more traffic. Two roads which have
been so designated (through the Middlebury Gap and through Smugglers Notch) could by no'
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volving a motel proposed in Williston, the background was described
as follows:
Traveling south on 1-89 approaching the project site, one is
treated to sweeping views of the Green Mountains, including Mt.
Mansfield, Bolton Mountain, and Camels Hump Mountain. . . .Closer at hand are rolling meadows and the Green
Mountain foothills. Traveling north on 1-89 approaching the project site, the views include farmland, glimpses of Lake Champlain
and panoramic views of the Adirondack Mountains, together with
downtown Burlington, approximately five miles away ..... .State
Comprehensive Outdoor Recreation Plans (SCORPs) prepared by
the Agency of Environmental Conservation in 1967, 1973, 1978
and 1983 all address the "scenic corridor" concept: certain roadways, streams and trails have been designated as scenic corridors
with the goal of improving public access to the corridors and protecting the corridors from "overuse, misuse, and inharmonious activities." (The scenic corridor along the Interstate highway network
was designed by the 1967 SCORP as a one-mile wide
path). . . .The State's limited access highways (Interstates 89 and
91) have been designated scenic corridors since the 1967 SCORP.
The 1973 SCORP identified driving for pleasure as the most universal outdoor recreation activity, and stated:
Roadside development denies the traveler visual access to the
landscape beyond and changes the view from rural to urban.
The traveling public should be given consideration whenever
development permits are in question, and the scenic corridor
should be protected from further damage as well as improved
whenever and wherever possible.
The 1978 SCORP continued to emphasize protection of scenic corridors and stated:
Special attention should be given to scenic corridors adjacent
to urban areas and villages where urbanization is likely to
diminish scenic quality.
Finally, the 1983 SCORP noted the contribution of scenic roads to
stretch of the imagination be classified among the most scenic roads in the State. However,
more important scenic corridors have been so designated in various state recreation plans.
These include the whole length within the state of Interstates 89 and 91 as well as Route 100,
running along the eastern edge of the Green Mountains. An even more striking example is
Route 22A, running through the lower Champlain Valley from Vergennes down to Fair Haven, with the Green Mountain chain on the east side and Lake Champlain plus the Adirondacks on the west. See generally TASK GROUP REPORT, LANDSCAPES. SCENIC CORRIDORS AND
VISUAL RESOURCES. 1988 VERMONT RECREATION PLAN at 3.
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the Vermont economy.
The project site lies within the scenic Interstate-89 corridor at a location that treats both north and south-bound travelers to scenic vistas of Vermont's landscape. The BCML
structure would be directly visible from both the north and
south-bound lanes as well as the north-bound Route 2A exit
and entrance ramps. The building would also be visible to
traffic moving both north and south on Route 2A. Finally, the
structures would be visible from a distance on the Interstate
near the Digital building. 0
When proposed development is obviously within view of a scenic
corridor and would create aesthetic problems, the Environmental
Board has given considerable attention to the resulting problems. For
example, in an early case from Bolton, the Board held that the proposed screening was inadequate to conceal the well-known mobile
home park there, as it was markedly visible from 1-89."1 In a case
involving a proposed shop and warehouse adjacent to Interstate 89 in
Highgate Springs, the Board noted the scenic value of the Interstate:
The Board recognizes the significant value and beauty that the
scenic corridor of Interstate 89 represents to Vermont's citizens
and to those traveling within our state. The Board seeks to protect
this value and beauty under the legislative mandate of 10 V.S.A. §
6086 (a)9(K). We find that the proposed 215' setback of the facility from the edge of the northbound lane of Interstate 89, together
with the planned landscaping and maintenance schedule, the absence of signs, the screening of improvements, and the earth-tone
color scheme of the shop and warehouse will preserve the public
investment, use and enjoyment in the scenic beauty of the Interstate 89 corridor.5 2
When expansion was proposed for a commercial building on Route
50. In re Brattleboro Chalet Motor Lodge, Inc., No. 4CO581-EB (file no. 231) at 10
(V.E.B., Oct. 17, 1984) (1984 WESTLAW No. 42395, Vt. Env. Bd. file) (permit disapproved
as adverse and undue; later revised design approved with conditions after an appeal by the
Agency of Environmental Conservation). The relevance of location in a scenic corridor is also
mentioned in passing in in re C & K Brattleboro Assocs., No. 2WO434-EB (file no. 125) at I
(V.E.B., Jan. 2, 1980) (permit approved with conditions) (1-91 at Brattleboro) and In re
Landmark Dev. Corp., No. 4CO667-EB (file no. 353) at 9 (V.E.B., Jan. 22, 1988) (1988
WESTLAW No. 220541, Vt. Env. Bd. file) (permit granted with conditions in part as adverse
but not undue, and in part permit disapproved as adverse and undue) (1-89 at Williston).
51. In re Fuller, No. 300013 (file no. 8) at 4 (V.E.B., May 17, 1971) (permit disapproved as adverse and undue; approved with conditions on appeal).
52. In re Ammex Warehouse Co., No. 6FO248-EB (file no. 160) at 3 (V.E.B. Aug. 3,
1981) (1981 WESTLAW No. 22131, Vt. Env. Bd. file) (permit approved with conditions).
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100 in Waterbury, the Board said:
Although not officially designated as a scenic corridor, Route
100 is a scenic road with mixed commercial and residential uses.
The commercial uses that exist in the area, however, either are of a
small scale or resemble residences. The area is still predominantly
residential. There are no industrial uses in the immediate vicinity
that approach the size of this proposed project.5 3
The Board has properly paid similar attention to some minor
scenic roads, whether or not officially designated. For example, an
attractive gravel road in Stowe was described at length, and the
Board paid considerable attention to the scenic problem:
Town Road No. 21 is a narrow gravel surfaced lane having an
average width of 14 feet and is lined with trees of various species
and ages which create a distinctive canopy over the road at various
points. The road curves and rolls in a distinctive manner. Stone
walls approximately 32 feet apart line the most westerly section of
the road. The road has scenic and natural beauty because of the
overhanging trees, its narrow traveled surface, the composition of
said surface, the utilization thereof primarily by non-vehicular traffic, the stone walls, the compatibility with surrounding areas and
the overall effect
created by the inter-relationship of all of these
54
characteristics .

Similar attention was paid to the scenic views along the beautiful
North Road between Barnard and Bethel, in restricting a proposed
tire sales establishment there. 55

III. THE QUECHEE TEST
A.

Quechee

Criterion 8 has been in the statute since its effective date in
1970. In the early years, most opinions merely mentioned it in passing, often with the comment that in this instance there was no undue
adverse effect. However, the vagueness of the language continued to
53. In re Walker, No. 5W0816-1-EB (file no. 313) at 9 (V.E.B., Jan. 14, 1987) (1987
WESTLAW No. 93891, Vt. Env. Bd. file) (permit approved with conditions as adverse but not
undue).
54. In re George F. Adams & Co., No. 5L0289-EB (file no. 61) at 3 (V.E.B. Apr. 23,
1975) (permit approved with conditions), appeal dismissed, 134 Vt. 172, 353 A.2d 576 (1976)
(lack of standing).
55. In re LaCroix, No. 3WO485-EB (file no. 292) at 9-10 (V.E.B., Apr. 27, 1987)
(1987 WESTLAW No. 93911, Vt. Env. Bd. file) (permit approved with conditions as adverse
but not undue). See supra note 31 and accompanying text for a description of the scenery.
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create difficulties, and prompted the Board to spell out a definitive

interpretation" in an important case involving a major expansion of
the huge Quechee Lakes residential development (comprised primarily of second homes) in the Ottauquechee Valley, near (mostly west
of) the old mill village of Quechee and just
north of Route 4 between
7
White River Junction and Woodstock.5
These "Quechee standards,' ' 8 often discussed in the Board's
more recent cases, may be summarized as follows:
1. Does the proposed project have an adverse impact on the
area? This has been interpreted to mean any adverse impact at all.
The "cornerstone" of this analysis is to determine whether the proposed project will "fit," "be in harmony with," or "be compatible
with" its surroundings. Many aesthetic regulations nationwide are
phrased in just these vague general terms, leaving almost full discretion to their administrators. The Quechee court recognized this problem when defining "fit" through more specific criteria:
a. In analyzing "fitness," the first step is to analyze carefully
and realistically the actual current context in the surrounding area.
56. The parallel is striking with what happened regarding the standard phrase "unnecessary hardship" used in connection with zoning variances. A few states held that this language
was vague and thus invalid as a standard, because it could not provide real guidance for administrators. See Welton v. Hamilton, 344 III. 82, 176 N.E. 333 (1931), overruled in Heft v.
Zoning Bd. of Appeals, 31 111.
2d 266, 201 N.E.2d 364 (1964); Jack Lewis, Inc. v. Mayor of
Baltimore, 164 Md. 146, 164 A. 220 (1933), appeal dismissed, 290 U.S. 585 (1933). Other
states did not follow suit. Instead, the New York Court of Appeals interpreted this phrase into
several more specific standards in Otto v. Steinhilber, 282 N.Y. 71, 24 N.E. 2d 851 (1939).
After much fluctuation and confusion, the New York interpretation has been rather widely
accepted, so that there has been little further question on the constitutional validity of the
standard. See generally N. WILLIAMS, AMERICAN LAND PLANNING LAW (2d ed. 1985) chs.
129, 130, 135. In contrast, the initiative for more specific standards within Criterion 8 came
not from the courts but from the administrators.
57. The detailed promulgation of these standards is found in In re Quechee Lakes Corp.,
Nos. 3WO411-EB, 3W0439-EB (file no. 255) at 17-20 (V.E.B., Nov. 4, 1985) (1986
WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file). The Vermont Supreme Court reviewed the
Board's Quechee approach with apparent approval in In re McShinsky, 153 Vt. 586, 572 A.2d
916 (1990).
In connection with another expansion of the Quechee project, located on a high ridge, the
developers secured an Act 250 permit and then proceeded to build condominiums substantially
different from what had been approved in the permit. After the units were constructed and
sold, they sought an amendment to the permit to justify this. The added skylights plus other
additional glass amounted to a two-thirds increase in the amount of exposed glass. The Board
required removal of the unauthorized skylights, and on appeal the Vermont Supreme Court
upheld this order. In re Quechee Lakes Corp., No. 87-108 (Sept. 22, 1989), aff'd, -Vt.-,
580 A.2d 957 (1990).
58. In re Quechee Lakes Corp., Nos. 3WO41 1-EB, 3W0439-EB (file no. 255), passim
(V.E.B., Nov. 4, 1985) (1986 WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file) (multiple
holdings).

1990]

VERMONT'S ENVIRONMENTAL

LAW

b. A primary criterion of "fitness" involves similarity of scale.
c. Other criteria include similarity of architectural style (rather
played down in more recent opinions), and similarity of colors and
materials - or at least their unobtrusive nature.
d. Certain types of land are to be regarded as "visually sensitive," because they are widely visible and/or aesthetically unique.
When a project involves such land, the review under Act 250 must
be analogous to that given under "strict scrutiny"; there is no presumption in favor of the applicant.
e. Additionally, the impact on open space is to be regarded as of
special importance because of its significance in Vermont scenery.
f. Finally, as to (a)-(e), how visible is the project site?
2. If the foregoing analysis suggests that a proposed project
would have some adverse aesthetic impact, the next question treated separately than the first - is whether the adverse impact is
"undue." An adverse impact is regarded as "undue" if the Board
reaches a positive conclusion on any one of three questions:
a. Does the project violate some clearly written local community
standard, such as an explicit contrary provision in a plan or zoning
law?
b. Does the project offend the sensibilities of an average person?
In other words, how bad is it?
c. Has the applicant failed to take reasonably available steps to
mitigate the adverse impact?
The Quechee test must be regarded both as a serious attempt to
cope with a difficult problem and as a substantial improvement on
what went before. Nonetheless, modern thinking on scenery analysis
dictates that the more one looks at this test, the less that is there. In
layman's language, the basic elements of the test for analyzing the
impact on the surrounding scene may be summarized as follows:
1. For "adverse" - Is the proposed project bad?
2. For "undue" a. Is it really all that bad, that is, is it shocking or offensive?
b. Did the applicant make reasonable efforts to minimize the
badness?
c. Has someone else at a more local level of government adopted
a contrary policy, which the proposed project would obviously
violate?
Note that the first three questions involve primarily the subjective
exercise of judgment, without much concern for reliance on consistent criteria.
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The structure of analysis in post-Quechee cases includes many
valuable factors, notably in starting by looking at the context and
how visible the project will be. Nonetheless, it is difficult to argue
seriously that the main points in the Quechee analysis represent a
major step forward in developing objective criteria for analyzing the
impact of projects on scenic values.
Under the Quechee approach (and indeed before that), two
questions must be asked before proceeding to substantive analysis as
to the effect on scenic values:
1. What is the context of the proposed site?
2. Where would the proposed development be visible from, and
how visible would it be?
B.

Context

Since the Quechee decision in 1985, the Board has stressed how
a project would "fit," both into the precise proposed site and also
into the general context of that site.
It was in the Quechee case that the Board first placed major
emphasis on the context of the site. The actual decision was that a
series of residential condominiums built in conspicuous locations now
dominated the appearance of the valley; thus a residential resort
area (for second homes) had replaced the traditional agriculturalpastoral scene. The implication seems clear that, if the neighbors
had challenged the first of these conspicuous projects, the Board
might well have reached a different result:
This portion of the Quechee Valley has become a residential
second home and vacation resort area and can no longer be characterized as a pastoral Vermont river valley. Dominant features of
the Valley include golf courses, a clubhouse, the Quechee Inn, the
plastic-lined artificial Lake Pineo with its sand beach and
beachhouse, tennis courts, a small ski hill with lift, a highly visible
high voltage utility line, and various amenities including access
drives, sidewalks, and a tertiary sewage treatment plant.
A number of early residential housing clusters developed by
QLC were designed in a fashion (known as the "Quechee Concept") to minimize the visibility of structures when viewed from
the valley floor, and to minimize the consumption of open pastureland. Kingswood, Snow Village, Birchwood, and Quechee Hollow
are situated in a manner to reduce their impact on the natural features of the Valley. For example, when Snow Village was developed, individual building sites were flagged prior to construction
and their aesthetic impact was judged from the Valley floor before
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structures were erected.
However, these efforts to "hide" structures within existing
vegetation have receded in recent years. With the addition of the
Saltbox Condominiums in 1974 and the development of Windsor,
Landmark, and Dartmouth Place thereafter, condominium units
have become a prominent, integral component of the Valley land-

scape. In the approximately 90 acre area surrounding the Murphy
and Newton sites, 260 condominium units have been erected.
In summary, the context into which QLC proposes to introduce the Murphy, Newton and Golf Course projects is dominated
by man-made features placed within a natural, river valley setting.
A visitor to the Quechee Valley is struck with the proliferation of
housing structures and associated amenities. The development of
the Valley since at least 1974 has been oriented toward establishing
a recreational resort community with quite visible, newly constructed features which compete with natural scenery, eliminating
all but a few traces of the pastoral character which dominated
Quechee's past.
We are directed by the language of Criterion 8 to evaluate a
proposed project's impact on scenic beauty, and aesthetics as they
currently exist in the area wherein the project will be located. In
evaluating an area's aesthetics we must be cognizant of all features, both natural and man-made, which contribute to existing
scenery: we do not have the freedom to ignore existing visual intrusions. As our earlier [November 4] decision stated [at page 20]:
[T]his portion of the Quechee Valley includes striking natural
features, particularly the Ottauquechee River and the surrounding hillsides. The broad bend in the River created an
attractive natural setting ... [However,] this particular bend

in the Ottauquechee is now dominated by the conversion of a
pastoral area into a recreational community. ...
We do not have the freedom to judge projects ignoring patterns and styles of development which have been in place since
1974. The possibility that our aesthetic judgment may have been
different with regard to such projects as Saltbox and Dartmouth
Place does not permit us now to ignore the aesthetic impacts of
these and other structures on the present scenery of the Quechee
Valley. All experts testifying on May 29 (including the Fosters'
witness) agreed that the starting point for our Criterion 8 analysis
must be to define the existing context into which the QLC projects
would be introduced.
To conclude that we must take into consideration pre-existing
scenic intrusions does not inevitable [sic] lead to the conclusion
that a pattern of negative visual intrusion must continue. First, in
concluding that each Applicant must take reasonable available mit-
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igating steps we are suggesting that visual intrusion must be reduced to the greatest practicable extent, even in [an] area which
has previously experienced scenic intrusions. Second, and more importantly, a community wishing to stem the tide of incremental
scenic intrusions can do so by establishing a "clear, written community standard intended to preserve the aesthetics or scenic, natural beauty of the area." November 4 decision, page 19. For example, a town with an historically significant village that is
experiencing development pressure gains some margin of protection
under Criterion 8 by establishing a design control district; similarly, a road segment plagued by strip development could be assisted through the creation of a scenic corridor or sign ordinance.
We will respect such community expressions of9 aesthetic preference
when judging applications under Criterion 8.5
In evaluating a proposed condominium project in Stowe, the
Board spelled out some of the factors involved in the context, and
decided that the proposed condominiums would have an adverse but
not undue effect on the pastoral scene:
The first step in [the Quechee] analysis is the determination of
whether the aesthetic impact of a proposed project is adverse. This
requires the identification of the context surrounding a proposed
project and a determination of whether the project would fit into
that context. Included in the meaning of "context" are such factors
as whether the site has particular scenic values, whether the project's design is compatible with its surroundings and other buildings in the area, whether the colors and materials of the buildings
are suitable for the context within which the project will be located, where the project can be seen from, and what is the project's
impact on open space in the area. 60
Similarly, a proposed recreational vehicle campground was held not
to fit into an area along the White River near South Royalton:
During its site visit, the Panel paid particular attention to
those features of the site and the area that relate to an evaluation
of the visual context of the project. The first question to be addressed is whether the proposed project will be in harmony with its
surroundings. The factors to be considered in answering this question include the nature of the land uses surrounding the project, the
visual compatibility of the project with its surroundings, the suita59. Id. at 4-5.
60. In re Houston Farm Assocs., No. 5L0775-EB (file no. 260) at 9 (V.E.B., Apr. 27,
1987) (1987 WESTLAW No. 93912, Vt. Env. Bd. file) (permit approved with conditions).
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bility of the colors and materials selected for the project, the visibility of the project, and the impact of the project on open space.
When the proposed RV campground is evaluated in light of
these factors, the Board believes that the project clearly does not fit
into the context of the area. The project site is located in a scenic
rural area, surrounded by the White River, an active farm and
Route 14. The land uses in the area are rural residential with no
significant commercial structures along this stretch of Route 14.
When approaching the project from the northeast, the view in the
foreground is of an interesting bend in the river that contains large
boulders, with a long view down the river to the mountains. If the
project is not screened by trees, the RVs would clearly be incompatible with the surroundings. While trees would eventually provide
some relief, they would fill in the viewshed to the southwest. Even
with trees, the RVs would be visible to motorists travelling in either
direction. With or without trees, the project would result in the loss
of the open space, and the view of the river from the road would be
lost.61
A proposed group of "mid-rise" (six-story) multiple dwellings were
held inappropriate for a lakeside area at the northern edge of
Burlington:
The site is located at the northern fringe of the New North
End, a largely residential suburban area that becomes a transition
zone between the neighborhoods and the undeveloped expanses of
Lake Champlain, the Winooski River, and the Intervale. The majority of the buildings in the area are at most two stories high. The
existing buildings visible along the shoreline are predominantly cottage-type dwellings situated well below the treeline. The treeline
along the shoreline is uninterrupted except for one building located
four miles in the direction of the urban downtown area.
[T]he Board does not believe that a building that is incompatible with its surroundings can be made compatible by attempting to screen it from view. The mass, scale, and design of the
buildings standing alone should be appropriate for their surroundings. Landscaping should be used to help soften the effect of a
building or to enhance aesthetic enjoyment. The Board believes the
Midrise would create an adverse aesthetic impact when viewed
from the lake for a number of years, even if the trees thrived.
61. In re McShinsky, No. 3WO530-EB (file no. 348) at 7-8 (V.E.B., Apr. 21, 1988)
(1988 WESTLAW No. 220554, Vt. Env. Bd. file) (permit disapproved as adverse and undue),
afid, 153 Vt. 586, 572 A.2d 916 (1990).
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Thus, it is not sufficient to rely solely upon the trees to break up
the overwhelming mass of the buildings in the future, without any
actual reduction in the size and configuration of the buildings.62
A large illuminated sign proposed for an automotive dealer in Berlin
was held to have an adverse effect - but not unduly adverse if the
illumination were omitted:
The Board believes that the appropriate context to consider in
evaluating the compatibility of the sign with its surroundings is the
area around the intersection of Route 62 and Paine Turnpike,
which consists of a mixture of open spaces, forested areas, and
small commercial and professional buildings. The Mobil gas station
across from Honda on Paine Turnpike is an obvious commercial
entity with a large, internally lit sign. The Board, however, does
not believe that the character of an area is properly judged by one
entity. Moreover, the purpose of the analysis. . .was not to allow
uncontrolled commercial uses in an area that already contains
some commercial development. If that were the case, the existence
of one commercial entity would require the Board to abrogate any
aesthetic considerations for all future proposed development. Instead, the Board's intent was to evaluate the overall character of an
area to determine the visual compatibility of a project with that
area.
With the foregoing in mind, the Board concludes that the proposed illuminated sign would create an adverse effect upon the
scenic and natural beauty of the area and upon aesthetics because
it would be out of context with the area. Notwithstanding the Mobil sign, which is set back from Route 62, the character of the area
is semi-rural. A large, illuminated sign is not appropriate for such
63
an area.
In an opinion disapproving a proposed large shopping center
building next to Route 4 at the western approach to Quechee, the
Board described the context as follows:
The context of the proposed project is largely that of the
Quechee valley, including Quechee Village and the Quechee Lakes
Planned Development. The valley consists of rolling wooded hills
and open areas. The valley floor is visually contained on all sides by
62. In re Northshore Dev. Inc., No. 4CO626-5-EB (file no. 391) at 10-11 (V.E.B., Dec.
29, 1988) (1988 WESTLAW No. 220577, Vt. Env. Bd. file) (permit disapproved as adverse
and undue); see also infra notes 118 & 119.
63. In re Town & Country Honda, No. 5W0773-I-EB (file no. 383) at 5 (V.E.B., June
14, 1989) (1989 WESTLAW No. 231286, Vt. Env. Bd. file) (permit approved with conditions
as adverse but not undue).
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hills. The valley appears to the viewer to be a small, rural, villageoriented community. Visible commercial and residential uses are
clustered around the Village center, with an offshoot of commercial
development which has grown out of the Village center toward the
area of the proposed project. Of these commercial uses, those with
large amounts of building space have broken up that space into
distinct and separate buildings.
The Planned Development is a primarily residential development surrounding the proposed project. This development has been
guided by objectives of preserving the natural features of the valley
such as open space, ridgelines, waterfronts and views. The visual
prominence of much of the residential development in this area has
been sharply minimized through the use of screening, cluster planning, and materials which blend with the landscape. Common areas have been retained to provide residents with a sense of green
space.
The proposed project will be located on Route 4. This highway
is characterized by rural landscapes, farms, and forests. Pockets of
development occur at major road crossings, towns, and resort
64
areas.
C.

Extent of Visibility

The extent to which a proposed project is publicly visible in its
context is naturally a major factor in determining the extent of its
aesthetic impact, which the Board has noted frequently. For example, in a case involving a mobile home park proposed on an open
meadow in Waitsfield, the Board commented that the meadow in
question was visible for its entire length along the main road going
through town. 5 There was a somewhat similar situation in a subdivision case from Isle LaMotte. 66 Additionally, in a subdivision case
from Burlington, the Board noted that there were many scenic views
along a given street;6 7 and in a case involving the proposed thinning
64. In re Tanger, No. 3WO125-3-EB (file no. 442) at 19 (V.E.B., May 22, 1990) (1990
WESTLAW No. 20743, Vt. Env. Bd. file) (permit disapproved as adverse, undue and detrimental to the general welfare).
65. In re Tardy, No. 5WO534-EB (file no. 122) at 3 (V.E.B., Mar. 21, 1980) (permit
disapproved as adverse and undue).
66. In re LaBrecque, No. 6GO217-EB (file no. 140) at 4 (V.E.B., Nov. 17, 1980) (1980
WESTLAW No. 13822, Vt. Env. Bd. file) (permit approved with conditions). See infra text
accompanying notes 133 & 134 for a more detailed treatment of this case.
67. In re Spear St. Assocs., No. 4C0489-1-EB (file no. 179) at 9 (V.E.B., Oct. 26, 1982)
(1982 WESTLAW No. 25940, Vt. Env. Bd. file) (permit partially approved with conditions),
aff'd. 145 Vt. 496, 494 A.2d 138 (1985) (only as to the question of primary agricultural soils).
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of trees along a publicly used trail on Mount Shrewsbury, the Board
stated that many scenic views were visible along the trail. 8 In a case
involving a proposed cross-country electric transmission line,69 the
Board noted that in areas of high visual impact, that is, when the
line crossed a road, selective cutting and "feathering""0 were appropriate techniques to use to make the line less visible. In one case
involving a proposed tall radio communications tower on a prominent
ridge in Dover,"' the Board took into account that the tower would
be visible not only from public viewing areas but also from various
places on private property.
If a site is located at a conspicuous focal point, the Board will
68. In re Vermont Dep't of Forests, Parks & Recreation, No. 1R0488-EB (file no. 211)
at 5 (V.E.B., Jan. I1,1984) (1984 WESTLAW No. 42362, Vt. Env. Bd. file) (permit approved with conditions). High visibility was also noted in: In re H.A. Manosh Corp., No.
5LO918-EB (file no. 359) at 7 (V.E.B., Aug. 8, 1988) (a gravel pit case from Morristown;
permit disapproved as adverse and undue); In re Landmark Dev. Corp., No. 4CO667-EB (file
no. 353) at 7 (V.E.B., Jan. 22, 1988) (1988 WESTLAW No. 220541, Vt. Env. Bd. file) (involving a subdivision in Williston; permit approved with conditions in part as adverse but not
undue, and in part permit disapproved as adverse and undue); In re Liberty Oak Corp., No.
3WO496-EB-1 (file no. 323) at 3 (V.E.B., Jan. 14, 1988) (1988 WESTLAW No. 220538, Vt.
Env. Bd. file) (a motel case from White River Junction; permit approved with conditions as
adverse but not undue); In re Preuss, No. 1RO519-2-EB (file no. 321) at 3 (V.E.B., Mar. 24,
1987) (1987 WESTLAW No. 93904, Vt. Env. Bd. file) (involving outdoor sales of boats in
Wells; permit approved with conditions as adverse but not undue); In re Brattleboro Chalet
Motor Lodge, Inc., No. 4CO581-EB (file no. 231) at 10 (V.E.B., Oct. 17, 1984) (1984
WESTLAW No. 42395, Vt. Env. Bd. file) (permit disapproved as adverse and undue; later
revised design approved with conditions after an appeal by the Agency of Environmental Conservation); In re Allenbrook Assocs., No. 4CO466-2-EB (file no. 175) at 3 (V.E.B., Apr. 19,
1982) (1982 WESTLAW No. 25924, Vt. Env. Bd. file) (a residential case from Williston,
permit approved with conditions); In re Fuller, No. 300013 (file no. 8) at 3 (V.E.B., May 17,
1971) (permit disapproved as adverse and undue, approved with conditions after appeal).
For cases where visibility was less important, see In re Denio, No. IB0036-2-EB (file no.
362) at 8 (V.E.B., Mar. 27, 1989) (1989 WESTLAW No. 231271, Vt. Env. Bd. file) (a subdivision case from Shaftsbury, permit approved with conditions); In re Vermont Elec. Power Co.,
No. 7C0565-EB (file no. 227) at 7 (V.E.B., Dec. 12, 1984) (1984 WESTLAW No. 42396, Vt.
Env. Bd. file) (involving a radio tower on a Sheffield mountaintop; permit approved with conditions as adverse but not undue); see also In re Colchester Hotel Group, No. 4CO288-14-EB
(file no. 372) at 9 (V.E.B., Apr. 21, 1988) (1988 WESTLAW No. 220555, Vt. Env. Bd. file)
(a motel case from Colchester, permit approved with conditions) (a major and very visible
change in the view was held-not adverse, since the proposed hotel was in a built-up suburban
area without much in the way of scenic resources).
69. In re Central Vermont Public Serv. Corp., No. 2W0001 (file no. 12) at 8 (V.E.B.,
Dec. 7, 1972), appeal filed, No. 800010, (file no. 9) at 8 (V.E.B., July 30, 1971) (permit
approved with conditions).
70. "Feathering" is the technique of cutting the vegetation around the transmission line
in a V-shaped pattern in order to reduce the visual impact.
71. In re Thomas, No. 2WO644-EB (file no. 266) at 10-11 (V.E.B., Feb. 18, 1986)
(1986 WESTLAW No. 58696, Vt. Env. Bd. file) (permit disapproved as detrimental to public
welfare); cf. supra note 13.
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pay special attention to ensure that the project does not block the
view of the focal point, or distract attention from the nearby residents. In the Quechee case,7 2 one proposed project included expansion of a pre-existing farmhouse plus several condominium units, at
a particularly visible location. The Board emphasized that because
the site was at a focal point in the valley, public review must include
special scrutiny, but after applying such scrutiny, decided that the
evidence presented would not suggest that an adverse impact would
result:
We cannot conclude that the Murphy Farmstead project will
have an adverse impact on area aesthetics, scenic beauty and natural beauty. The Murphy site is one of those peculiarly sensitive natural features which, because it lies at the focal point of Quechee
Valley, requires special scrutiny under Criterion 8. However, QLC
has responded to the challenges of this site with a design carefully
calculated to keep visual intrusion to a minimum.
The Farmhouse renovations are, in a quite detailed manner,
consistent with the historical style of the existing structure. The
materials, colors, and designs chosen serve to perpetuate the architectural grace of the existing building. The placement of three
units within this structure introduces an appropriate residential
density.
The style chosen for the two barn-like buildings is also appropriate for the context. One's expectation for the existing site is to
see structures which are agricultural in origin. The existing barn
has little aesthetic value because it is not typical of area barns and
its scale is not proportional to either the farmhouse or barns in the
Quechee Valley. Most viewers will not mistake the new barn-like
structures for cow barns; their function will be known to even the
casual observer. However, the design, location, colors, and architectural features of the new buildings will be strongly agricultural in
origin. While no one will be fooled about the buildings' function,
most observers should associate the finished project with a traditional farmstead with its collection of buildings around a courtyard,
an apple orchard and a near-by field. 73
In a very recent opinion disapproving a proposed large shopping
center building next to Route 4 at the western approach to Quechee,
the Board emphasized the visibility of the proposed structure:
72. In re Quechee Lakes Corp., Nos. 3WO41 1-EB and 3W0439-EB (file no. 255) at 4-5
(V.E.B., Nov. 4, 1985) (1986 WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file) (multiple
holdings).
73. Id. at 22.
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The proposed project will be highly visible to drivers passing
by on Gilson Avenue and Route 4. Drivers will be confronted by a
large, solid mass close to the road. This intrusive effect will be accentuated by the elevations of the building, and parking lot, which
are several feet above the traveled way on both roads. In addition
to the building, approximately 60 to 70 parking spaces will be visible. During the winter, the intrusive visual effect will be further
intensified because primarily deciduous plantings are proposed for
the northern part of the site near the roads.
Drivers approaching the proposed project from the west will
be jarred by the proposed project because they will suddenly see it
after coming around a bend in the road which screens the project
from view of drivers west of the bend.
The proposed project will be highly visible to Quechee Lakes
residents who use the nearby common lands for recreation and
open space purposes. From the common land across Route 4, the
residents will look up onto a large, massive structure. From the
greenbelt surrounding the building and behind the site, much of
the site will be visible.'

In other cases, the Board has found that a proposed project
would effectively be invisible to the public, and used this as a partial
basis for a finding that there was no undue adverse effect.15 A typical example would be a proposed mobile home park located in the
74. In re Tanger, No. 3WO125-3-EB (file no. 442) at 14 (V.E.B., May 22, 1990) (1990
WESTLAW No. 207483, Vt. Env. Bd. file) (permit disapproved as adverse, undue and detrimental to the general welfare).
75. See In re J.P. Carrara & Sons, No. IR0589-EB (file no. 337) at II (V.E.B., Feb.
17, 1988) (1988 WESTLAW No. 220545, Vt. Env. Bd. file) (a quarry case from Clarendon;
permit approved with conditions); In re Drown, No. 7RO644-EB (file no. 316) at 5-6 (V.E.B.,
Mar. 24, 1987) (1987 WESTLAW No. 93905, Vt. Env. Bd. file) (involving a gravel pit in Jay;
permit approved with conditions as adverse but not undue); In re H.A. Manosh Corp., No.
5L0690-EB (file no. 289) at 10 (V.E.B., Oct. 9, 1986) (1986 WESTLAW No. 58720, Vt.
Env. Bd. file) (permit approved with conditions as project pound "not readily visible"), affd,
147 Vt. 367, 518 A.2d"18 (1986); In re Leach, No. 6FO316-EB (file no. 269) at 28 (V.E.B.,
June II, 1986) (1986 WESTLAW No. 58707, Vt. Env. Bd. file) (a landfill case from Enosburg Falls; permit approved with conditions); In re George F. Adams & Co., No. 5L0289-EB
(file no. 61) at 9 (V.E.B., Apr. 23, 1975) ("remote from public view") (permit approved with
conditions), appeal dismissed, 134 Vt. 172, 353 A.2d 576 (1976) (lack of standing); In re
Ray's Mobile Homes, Inc., No. 3WO155 (file no. 63) at 6 (V.E.B., May 28, 1975); In re
Barker Sargent Corp., No. 3R020 (file no. 18) at 5 (V.E.B., Feb. 16, 1973) (involving a
proposed landfill in Thetford "in a meadow which is shielded from a view," permit approved
with conditions), a4d, 132 Vt. 42, 313 A.2d 669 (1973); see also In re Killington Ltd., No.
IR0525-EB (file no. 283) at 8 (V.E.B., Dec. 4, 1986) (1986 WESTLAW No. 58724, Vt. Env.
Bd. file) (involving a proposed lift and snow-making equipment which was not visible from
long distances; permit approved with conditions).
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woods on a side road off U.S. Route 4 near Quechee Gorge. 76
IV.

SOME GENERAL PRINCIPLES

A.

"Harmony"

The statutory purpose of Criterion 8 is to express clearly a policy that new development in Vermont should fit into its long-established scene, or at least should not appear obtrusive and unharmonious in its context. 7 7 The obvious problem is to make clear what is
meant by "harmony." The decisions of the Environmental Board
cannot be said to have made great progress on this problem, nor
have the decisions arising from historic preservation and similar ordinances elsewhere. However, the recommendations in the report of
the Special Design Issues Study Committee recently established by
the Agency of Natural Resources 7 will make it possible for that
Agency to make a considerable contribution towards resolving this
vexing question, and thus for parties to clarify the issues in preparing their evidence for use before the Board.
Nonetheless, a few Board opinions have referred to this problem. The Board has occasionally stated the general principle that a
proposed project must be "in harmony" with its context, but without
much serious analysis of the criteria for determining harmony. In
one instance, involving proposed condominium limits in Manchester,
the Board quoted Quechee as pointing to some of the elements to be
considered:
The first question to be addressed is whether the proposed project will be in harmony with its surroundings. Relevant factors to
be considered in connection with this particular application include
the nature of the land uses surrounding the project, the visual compatibility of the project with its surroundings, and the visibility of
the project.7 9
76. Ray's Mobile Homes, No. 3WO155 (file no. 63) at 6.
77. While such a policy undoubtedly is supported by a widespread consensus, it is not
difficult to see that a universal and literal-minded enforcement of that policy could preclude
some major technological advances. Query, for example - if in the late 19th century Paris
had utilized an effective historical preservation mechanism, would the Eiffel Tower ever have
been built? It is not easy to develop criteria to determine when (and where) such technological
breakthroughs are to be encouraged.
78. See supra note 4.
79. In re Kennedy, No. 8B0370-2-EB (file no. 382) at 5 (V.E.B., June 2, 1988) (1988
WESTLAW No. 220566, Vt. Env. Bd. file) (project approved with condition as adverse but
not undue).
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A few Board opinions have identified specific factors which play
a role in deciding what is "harmonious." These include the following: (1) scale; (2) architectural compatibility; and (3) rural residential, untouched by commercial.
B.

Scale

In considering the appropriateness of development, compatibility of scale is one of the obvious major elements and is readily quantifiable as well.
Uniformity of scale is a very important element of the "character" of the traditional Vermont villages. The residential buildings in
such villages are almost all 1.5 to 2.5 stories in height, with gabled
roofs." A study of thirty such villages found only two buildings over
three stories,8 1 excluding the occasional civic buildings, such as
churches or courthouses, where a larger size has an appropriate symbolic importance.
In a case from Stowe, the Board said:
This high density development is urban rather than rural and
open in character. The effect of the development if completed as
proposed will be to change the area from an open, visible and natural area to one that is urban in character. It will especially change
the appearance of the town from the view from the higher
elevations.
If the development is completed as proposed, there would be
close to 300 inhabited units with approximately as many people
living there as now live in the Village of Stowe, with about 1/8 of the
quantity of land.
The proposed development will have an undue adverse effect
on the aesthetics and natural beauty of the Town of Stowe because
it will result in the intrusion of high density urban like development
into an area noted for its open, rural, natural characteristics.8"
Similarly, in the Quechee case,8 3 the Board commented several
times that various aspects of the proposed development did not have
an undue adverse impact because they were not out of scale with the
80. A flat-roofed building sticks out like a sore thumb in such areas, e.g., in the case of
one relatively new building fronting on Woodstock Green.
81. See N. WILLIAMS. E. KELLOGG & P. LAVIGNE, VERMONT TOWNSCAPE (1987).
82. In re Land/Tech Corp., No. 100036 (file nos. 20 & 58) at 15 (V.E.B., Feb. 20,
1973) (permit disapproved as adverse and undue).
83. In re Quechee Lakes Corp., Nos. 3WO41 1-EB, 3W0439-EB (file no. 255) (V.E.B.,
Nov. 4, 1985) (1986 WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file) (multiple holdings).

1990]

VERMONT'S ENVIRONMENTAL

LAW

surroundings. 4
In a few cases, proposed large motels have been disapproved
under Criterion 8 on the grounds that they would be out of scale
with the surroundings. One proposed motel in Williston was referred
to as a "large, rectangular monolith":
Based upon the above facts, we must find that the motel proposed by BCML will have an undue adverse effect on the scenic
and natural beauty of the area. The building would be a large,
rectangular monolith, the design of which has not taken into consideration the unique features of the site, the character of the lands
surrounding the site, or the scenic qualities of the general area. The
building's mass can be "softened" through the use of vegetation,
but the building simply cannot be effectively screened from those
wishing to enjoy the scenic vistas of the area. The signing and
lighting of the project would only further interfere with the passing
motorist's enjoyment of the area."
Compare a similar decision involving a massive and highly visible
proposed motel near the Howard Johnson complex in White River
Junction. 6
In disapproving a proposed large commercial building next to
Route 4 at the western approach to Quechee, the Board strongly emphasized the impact of such a massive building:
The Board believes that the proposed project will have an adverse effect on aesthetics and scenic and natural beauty. The project will not fit within the context of the area. The use of a single
structure of such large size is incompatible with surrounding commercial uses which consist of structures of much smaller size. The
viewer will regard the proposed project as one large solid mass, and
therefore its elevation and closeness to the road will make it a significant visual intrusion for drivers along Route 4, particularly for
those approaching the proposed project from the west, and for residents using the nearby greenbelt and common land owned by the
Association. Project parking also will be visible from these areas.
84. Id. at 8, 12, 14.
85. In re Brattleboro Chalet Motor Lodge, Inc., No. 4CO581-EB (file no. 231) at 10
(V.E.B., Oct. 17, 1984) (1984 WESTLAW No. 42395, Vt. Env. Bd. file) (permit disapproved
as adverse and undue; a later revised design was approved with conditions after an appeal by
the Agency of Environmental Conservation). The proposed motel would have been 200 feet
long, 60 feet wide, and 35 feet high.
86. In re Liberty Oak Corp., No. 3WO496-EB-1 (file no. 323) at 9 (V.E.B., Jan. 14,
1988) (1988 WESTLAW No. 220538, Vt. Env. Bd. file) (permit approved with conditions as
adverse but not undue because proposed motel considered a "large unrelieved mass").
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The project's visibility will be increased during the winter by the
use of deciduous rather than evergreen screening on the northern
side of the project. The visual prominence of such a development is
out of character with the surrounding Planned Development, which
seeks to minimize visual
intrusions and emphasize the natural fea87
tures of the valley.
The well-known Northshore case is similar. 8 A group of "midrise" buildings (6-story, 550 feet long) were proposed as part of a
large housing development in the northern part of Burlington. The
Board commented that these were of a completely different scale,
noting that no other nearby buildings would appear above the tree
line:
The scale of the Midrise is of a completely different magnitude

from any other buildings in the area. The mass of the Midrise will
be approximately 1,700,000 cubic feet, while the mass of a 6-unit
townhouse is in the range of 150,000 cubic feet and the mass of a
single-family home is approximately 25,000 cubic feet. Thus the
Midrise would be over 11 times as massive as the largest Northshore townhouse and more than 65 times as massive as a singlefamily house.89

The Board made similar holdings with respect to a proposed
propane warehouse near Bradford,9" and regarding an enlargement
of a large office and storage building in Waterbury:
The project in its entirety is clearly not in character with the
surrounding area. Reviewing the additions as proposed, the Board
concludes that the larger mass of buildings resulting from the expansion will have an adverse effect from the view of the homes on
the hills to the east of the project. 91
87. In re Tanger, No. 3WOl25-3-EB (file no. 442) at 20 (V.E.B., May 22, 1990) (1990
WESTLAW No. 207483, Vt. Env. Bd. file) (permit disapproved as adverse, undue and detrimental to the general welfare). It must be noted that some of the nearby commercial buildings
located on Route 4 in Quechee are also quite large and definitely out of scale.
88. In re Northshore Dev., Inc., No. 4CO626-5-EB (file no. 391) (V.E.B., Dec. 29,
1988) (1988 WESTLAW No. 220577, Vt. Env. Bd. file) (permit disapproved as adverse and
undue); see infra notes 118 & 119.
89. Id. at 5.
90. In re Pratt's Propane, No. 3R0486-EB (file no. 311) at 9 (V.E.B., Jan. 27, 1987)
(1987 WESTLAW No. 93893, Vt. Env. Bd. file) (permit disapproved as adverse and undue,
but conditions for approval of revised project stated). The proposed building would be 144 by
36 feet.
91. In re Walker, No. 5WO816-I-EB (file no. 313) at 9 (V.E.B., Jan. 14, 1987) (1987
WESTLAW No. 93891, Vt. Env. Bd. file) (permit approved with conditions as adverse but not
undue).
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Another decision refused to approve a large illuminated sign (41 by
2 feet) for an auto dealer in a semi-rural area.92
In contrast, a proposed massive high-rise hotel in Colchester,
with buildings and parking lot covering about 50% of the tract, was
held compatible with its suburban commercial context at the northern edge of the Burlington area. 9a The Board noted that there were
only minimal scenic resources at this point. 94 A residential develop-

ment in Burlington was approved on the ground that its density was
consistent with that in surrounding neighborhoods.95
C. Architectural Compatibility
In some cases, the Board has indicated that architectural com-

patibility of new structures with old is an important aesthetic factor.
In the Quechee case, 9" the Board decided that the several proposed

condominium projects were similar in design, materials and color
(usually brown) to pre-existing developments which were conspicuous in the area, and as such would not have an undue adverse impact.9 ' In a long proceeding reviewing the proposed demolition of old

Central Vermont railroad buildings in St. Albans (in particular, an
old tower) and their replacement by a modern shopping center, the
Board noted that the proposed new layout and its details (plantings,
benches, lights and brickwork) were "compatible with architectural
tastes prevailing in St. Albans during the latter part of the 19th century"; the whole plan was described as aesthetically and historically
consistent with the surrounding area."9 8 In a case involving a resi92. In re Town & Country Honda, No. 5W0773-I-EB (file no. 383) at 7 (V.E.B., June
14, 1989) (1989 WESTLAW No. 231286, Vt. Env. Bd. file) (permit approved as adverse but
not undue, under the condition that the sign would be non-illuminated).
93. In re Colchester Hotel Group, No. 4CO288-14-EB (file no. 372) (V.E.B., Apr. 21,
1988) (1988 WESTLAW No. 220555, Vt. Env. Bd. file) (a motel case from Colchester; permit approved with conditions) (the main hotel building would be 315 feet long, 60 feet wide,
and 51 feet high).
94. Id. at 4.
95. In re Fairfield Assocs., No. 4C0570-EB (file no. 220) at 20 (V.E.B., Aug. 29, 1984)
(1985 WESTLAW No. 48606, Vt. Env. Bd. file) (permit approved with conditions as adverse
but not undue).
96. In re Quechee Lakes Corp., Nos. 3WO41 1-EB, 3W0439-EB (file no. 255) (V.E.B.,
Nov. 4, 1985) (1986 WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file) (multiple holdings).
In the first instance the Board mentioned the use of small detached buildings, with broken roof
lines and multiple levels, rather than a single massive building.
97. Id. at 8, 12, 14.
98. In re "The Switchyard", No. 6FO192-3-EB (file no. 204) at 5-6 (V.E.B., Oct. 17,
1983) (1983 WESTLAW No. 25943, Vt. Env. Bd. file) (permit approved with conditions); see
also In re "The Switchyard", No. 6FO192-2-EB (file no. 181) at 3 (V.E.B., Oct. 12, 1982)
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dential subdivision and a ski bridge at Okemo Mountain in Ludlow,
the low-density subdivision was described as having "a consistent architectural theme which will be compatible with the existing vacation home type residences in the area." 99
D.

Commercial in Rural Residential

In keeping with the Board's policy of protecting rural residential
areas and the scenery therein, the Board has generally adopted a
rather strict policy to limit scattered commercial development, much
along the lines of what is done in normal planning. In effect, any

very visible commercial or industrial development in such an area is
regarded as disturbing the harmonious scene. The extent of pre-existing commercial development has thus been duly noted, and played
a role in some of the decisions.
For example, in a Clarendon case, the Board originally refused
to approve a repair garage because it was in the attractive southern
approaches to Rutland. 10 0 The opinion commented that this effectively would permit leap-frogging of strip commercial development
on Route 7, south of Rutland. 10 1 Furthermore, in a Wells case, a
proposed commercial establishment to sell boats was required to
screen the outdoor area for boat display, and the Board noted that
and No. 6FO192-EB (file no. 103) at 2-3 (V.E.B., Feb. 20, 1979).
For cases involving proposed projects near historic sites, but not affecting them, see In re
Allenbrook Assocs., No. 4CO466-2-EB (file no. 175) at 5 (V.E.B., Apr. 19, 1982) (1982
WESTLAW No. 25924, Vt. Env. Bd. file) (involved a proposed colonial dwelling in Williston
which is on the National Register of Historic Sites; permit approved with conditions); In re
LaBrecque, No. 6GO217-EB (file no. 140) at 4 (V.E.B., Nov. 17, 1980) (1980 WESTLAW
No. 13822, Vt. Env. Bd. file) (involved a proposed subdivision on Isle La Motte; permit approved with conditions); In re Jedware, No. 6F0194 (file no. 120) at 4 (V.E.B., Oct. 29, 1979)
(an area proposed for subdivision in Swanton was held not to be a significant *archaeological
site; decision of District Environmental Commission affirmed without amendment).
99. In re Okemo Mountain, Inc., No. 2SO351-8-EB (file no. 305) at 5 (V.E.B., Dec.
18, 1986) (1986 WESTLAW No. 58726, Vt. Env. Bd. file). The proposed massive ski bridge
would block the view from new houses, and thus would be offensive to the average person. It
was therefore held to be adverse and undue, and a permit for the whole development was
accordingly denied; cf. In re Okemo Mountain, Inc., Nos. 2W0351-8-EB, 2S0351-8-EB (file
no. 336) at 3 (V.E.B., Apr. 24, 1987) (1987 WESTLAW No. 93910, Vt. Env. Bd. file) (the
ski bridge had been redesigned as a ski tunnel, not blocking the view, and the project was
approved).
100. In re McKenna, No. 1R0156 (file no. 55) (V.E.B., Oct. 2, 1974) (permit disapproved as adverse and undue, but revised plans later approved with conditions); see also In re
Walker, No. 5WO816-l-EB (file no. 313) at 9 (V.E.B., Jan. 14, 1987) (1987 WESTLAW No.
93891, Vt. Env. Bd. file) (permit imposing conditions on expansion of an office and store building in Waterbury was approved with conditions, as adverse but not undue).
101. McKenna, No. IR0156 (file no. 55) at 3.
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this would be the only commercial use in a rural residential area:
Mr. Preuss' business is located in a rural residential area on
the outskirts of the village of Wells. Surrounding land uses include
a fire house to the east, agricultural lands to the south and west,
and a residence directly across Route 30 to the north. There are no
other commercial enterprises
located in the immediatly [sic] vicin10
ity of the project. 2
In an opinion disapproving a proposed large shopping center
building next to Route 4 at the western approach to Quechee, the
Board stated strongly its general policy disapproving strip commercial in non-commercial open land situations, and reinforced this with
statements along the same line from the Hartford Town Plan:
[T]he Board feels compelled to express its concern with continuing
development of commercial projects along the length of the Route
4 corridor. Strip development on this major cross-state artery is
creating cumulative traffic congestion and hazardous conditions
that are largely beyond the scope of Criterion 5, but fall squarely
within the regulatory authority of the local governments along the
highway.
.The 1987 Town of Hartford Master Plan states at 1-22,
under "Recommendations to Preserve and Enhance Visual/Cultural Quality":
Discourage further strip residential or commercial development along major highways. Strip development tends to restrict views to surrounding terrain and may promote an image
contrary to the actual character of the town.
In a chapter concerning the Town's economic base, under "Recommendations," the Town's Master Plan states at IV-20:
Continued strip development along Routes 4 and 5 will (1)
transform scenic, visually pleasing roads into a long ugly line
of commercial establishments, thus changing the image of the
Town making it less appealing to tourists and visitors ...
* * .[Tihe proposed project will be a strip development. It will
be a commercial use which is oriented toward vehicles rather than
pedestrians. It will significantly reduce open space in relation to
built space. It will be located near a number of existing highwayoriented commercial uses which have grown into this area from the
102. In re Preuss, No. IR0519-2-EB (file no. 321) at 3 (V.E.B., Mar. 24, 1987) (1987
WESTLAW No. 93904, Vt. Env. Bd. file) (permit approved with conditions as adverse but not
undue).
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existing Village commercial center. Thus, it will contribute to the
clutter which characterizes strip development by adding a large,
visible structure close to the highway. Strip development does not
fit within the context of the valley and the Planned Development
because it reduces natural features such as open space and results
in highly visible structures, and because the context of the area is
one of structures with low visibility and of design which preserves
natural features.
The Town of Hartford Master Plan (1987) contains two clear,
written statements concerning strip development. . . .Each of
these statements individually demonstrates that the Hartford community considers strip development to be antithetical to preserving
views and the image of the Town. The Plan specifically recommends discouraging further strip development along highways. Accordingly, the Board concludes that the proposed project violates
clear, written community standards.108
In a recent case, the Vermont Supreme Court upheld the
Board's denial of a permit for a recreational vehicle campground on
the shore of the White River near South Royalton:
Besides the site visit and the numerous pictorial exhibits depicting the area near the site, the Board heard testimony regarding
the nature and scale of surrounding commercial enterprises.
Though several small commercial businesses exist near the site,
none of them are so large or so close to the river as to detract
significantly from the view of the river and the rural setting. Further, there was evidence that there would be substantial noise from
the campground and that the campground would significantly intrude upon the scenic beauty of the area. Indeed, Mr. Stevenson,
the regional commission's senior planner who testified in favor of
the project, conceded that the site would be intensely used and that
the project would have an adverse effect on aesthetics.'"
In the largest group of these cases, the Board has disapproved
various mining operations, or imposed operating restrictions on the
volume of their business, on the ground that the heavy trucking
would bring noise, dust and unpleasantness to a rural residential
103. In re Tanger, No. 3WO125-3-EB (file no. 442) at 14, 15, 20, 21 (V.E.B., May 22,
1990) (1990 WESTLAW No. 207483, Vt. Env. Bd. file) (permit disapproved as adverse, undue and detrimental to the general welfare).
104. In re McShinsky, 153 Vt. 586, -, 572 A.2d 916, 920 (1990), affg, No. 3WO530EB (file no. 348) (V.E.B., Apr. 21, 1988) (1988 WESTLAW No. 220554, Vt. Env. Bd. file).
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area. 1 5 Another decision has looked with some disapproval at a proposed auto service establishment on a particularly scenic rural

road;10 6 and a radio communications tower in rural Dover, to be used
in a hauling business, was described as part of a purely commercial
activity.10 7 Some cases have also imposed restrictions on signs. 0 8
In contrast, the Board has approved commercial development in
other decisions. This was demonstrated when it permitted the conversion of an existing commercial building into a restaurant, on the
ground that the proposed development would fit well into an established commercial strip on Route 5 in Derby, near the Canadian border. 10 9 In fact, the building was described as aesthetically pleasing
when compared to nearby structures. Similarly, a truck sales and
service building was approved in an industrial park in Colchester,
with the Board noting that the building's style, materials and color
were similar to those of surrounding buildings." 0
The foregoing cases illustrate the Environmental Board's recog105. In re Vermont Talc Div., OMYA Inc., No. 2WO551-I-EB (file no. 238) at 8
(V.E.B., June 21, 1985) (1985 WESTLAW No. 48625, Vt. Env. Bd. file) (in Windham, permit approved under a condition which limited trips to an average of twenty per day, or an
average of thirty if paved); In re H.A. Manosh Corp., No. 5L0918-EB (file no. 359) at 22
(V.E.B., Aug. 8, 1988) (permit disapproved as adverse and undue); In re H.A. Manosh Corp.,
No. 5L0690-EB (file no. 289) at 10 (V.E.B., Oct. 9, 1986) (permit approved under the condition that volume was limited to 45,000 cubic yards per year), affid, 147 Vt. 367, 518 A.2d 18
(1986).
106. In re La Croix, No. 3WO485-EB (file no. 292) at 10 (V.E.B., Apr. 27, 1987)
(1987 WESTLAW No. 93911, Vt. Env. Bd. file) (permit approved with conditions as adverse
but not undue).
107. In re Thomas, No. 2WO644-EB (file no. 266) at 8 (V.E.B., Feb. 18, 1986) (1986
WESTLAW No. 58696, Vt. Env. Bd. file) (permit disapproved as detrimental to public
welfare).
108. In re Juster Assocs., No. IRO048-l-EB (file no. 101) at 3 (V.E.B., July 9, 1980)
(in Rutland, permit disapproved and motion for reconsideration denied), order vacated, 136
Vt. 577, 396 A.2d 1382 (1978); see also In re Town & Country Honda, No. 5W0773-1-EB
(file no. 383) at 5 (V.E.B., June 14, 1989) (1989 WESTLAW No. 231286, Vt. Env. Bd. file)
(in Berlin, permit approved with conditions as adverse but not undue); In re Imported Cars of
Rutland, No. IR0156-2-EB (file no. 192) at 6 (V.E.B., Oct. 12, 1982) (1982 WESTLAW
No. 25936, Vt. Env. Bd. file) (permit disapproved as adverse and undue because signs would
not conform with rural character of area in North Clarendon).
In In re Houston Farm Assocs., No. 5LO775-EB (file no. 260) at 9 (V.E.B., Apr. 27,
1987) (1987 WESTLAW No. 93912, Vt. Env. Bd. file) when discussing a "pastoral Vermont
scene," the Board went further with the comment that "[a] modern condominium development
is out of context with such a scene." The case involved the last open meadow on the Mountain
Road in Stowe.
109. In re Starr, No. 7RO594-I-EB (file no. 288) at 5 (V.E.B., Apr. 30, 1986) (1986
WESTLAW No. 58701, Vt. Env. Bd. file) (in Derby, permit approved with conditions).
110. In re Pecor, No. 4CO288-I -EB (file no. 356) at 4 (V.E.B., Nov. 12, 1987) (1987
WESTLAW No. 93940, Vt. Env. Bd. file) (permit approved with conditions).
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nition that commercial development is often undesirable in low-density residential areas, and represents a major step in adopting normal
American planning policy.
V.

SPECIAL SCENIC RESOURCES

In addition to scenic beauty in general, the decisions of the Environmental Board have indicated a group of scenic resources generally worthy of special protection. When one of these is involved in a
proposed development, the Board essentially invokes a "strict scrutiny" analysis analogous to that practiced by the U.S. Supreme
Court. In these cases, the Board is likely to find some adverse effect,
though not necessarily an "undue" adverse effect. These special
scenic resources include the following: (1) ridgelines and
mountaintops; (2) shorelines and river banks; (3) open -space; (4).
prime agricultural land; and (5) historic sites.
A.

Ridgelines

Among the most common examples of visually sensitive land are
the ridgelines which play a large part in Vermont's scenery. These
ridgelines are subject to considerable pressure for development partly because of their potential role in our communications network
and partly because residential developers want to take advantage of
the fine views. The Environmental Board has been emphatic in emphasizing the importance of keeping ridgelines unbroken. The Board
stated its policy in a Dover case involving a proposed tall and very
visible radio tower, located on the ridgeline and to be used for purely
commercial purposes:
Ridgelines tend to be prominent and sensitive natural landscape features. The ridgeline at issue in this case is especially sensitive because of its proximity to three Village areas, the fact that it
is situated in an area which has not been subjected to substantial
residential or commercial development, and because the ridgeline is
currently unbroken, not having been disrupted by man-made structures. The Applicant estimates that the tower will be readily visible
from a distance of at least one mile during the day and may well
be visible from two or more miles. . . .The red light will be visible
from a distance of four miles at night. It is a policy of the Town to
maintain "an attractive rural environment" and to protect the
Town's appearance "through careful siting of all development."
The tower will be visible at various points along Route 100
and the Dover Road, both southwest and northeast of the site. Visi-
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bility will increase during winter months when vegetation provides
less of a visual buffer. The tower may also be visible from some
vantage points in Wilmington and Marlboro. In addition to views
from roadways, the tower will be visible from several private residences, especially those northeast of the site.
We find that the tower could have an undue adverse impact on
the aesthetics and scenic and natural beauty of the area. The tower
will constitute the first man-made break in an otherwise undisturbed ridgeline. The interruption will be substantial: the tower itself will extend 50' above the treeline and the antennae tip will
extend 75' above the treeline. This disturbance could be undue
when evaluated in the context of the tower's surroundings: there
are few commercial enterprises in East Dover and the area is
predominantly pastoral in character with a scattering of residences.
The installation of such an obtrusive structure on a sensitive site
within an undisturbed, natural pastoral setting could have an undue adverse impact on the scenic beauty of the area."'
In a case involving proposed ski lifts at Killington, the Board noted
that the lifts would not be on either a ridgeline or a mountain top.11
In a subdivision case involving a house (already built) considered out
of character in a relatively open hilltop area near Interstate 89
outside Burlington, the Board required a landscape plan for screening, in order to mitigate the undue adverse effect of the house.113 In
a Winhall case, the Board approved an electric transmission line, but
noted that in some sections the line would be silhouetted against the
sky. 14 In a case involving two proposed microwave dishes on top of
Mount Mansfield, the Board referred to the mountain's role in scenic
beauty, and also to the "current disarray" of such facilities on that
mountain.1 15 This is an understatement of the problem, for such facilities have created a dreadful mess on top of many of Vermont's
leading mountains. However, in this case the Board decided not to
I 1l. In re Thomas, No. 2WO644-EB (file no. 266) at 6-7 (V.E.B., Feb. 18, 1986) (1986
WESTLAW No. 58696, Vt. Env. Bd. file) (permit disapproved as detrimental to public
welfare).
112. In re Killington Ltd., No. IR0525-EB (file no. 283) at 8 (V.E.B., Dec. 4, 1986)
(1986 WESTLAW No. 58724, Vt. Env. Bd. file) (permit approved with conditions).
113. In re Landmark Dev. Corp., No. 4CO667-EB (file no. 320) at 13 (V.E.B., July 9,
1987) (1988 WESTLAW No. 220541, Vt. Env. Bd. file) (permit approved with conditions).
114. In re Central Vermont Pub. Serv. Corp., No. 2W0001 (file no. 12) (V.E.B., Dec. 7,
1972); see also In re Central Vermont Pub. Serv. Corp., No. 800010 (file no. 9) at 5 (V.E.B.,
July 30, 1971) (permit approved with conditions).
115. In re Karlen Communications, Inc., No. 5LO437-EB (file no. 89) at 3 (V.E.B.,
Aug. 28, 1978) (permit approved with conditions as adverse but not undue).
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require preparation of a plan for such development, thus leaving the
latter job to the television station and the University of Vermont. In
a Mt. Equinox case, the Board discussed the proliferation of towers
on top thereof, while adding that "[tihe sensitive character of Vermont's mountains is an important consideration in planning for development[,]" therefore any future developer of such facilities was
required to make such a plan.11 6
Other cases have involved radio and other communication towers proposed high up on the mountains. In a case involving a radio
tower proposed in the Sheffield area, the Board commented on the
natural beauty of the pastoral scene:
In our visits to Sheffield we have been compelled to agree that
the area surrounding the project site is one of great natural beauty.
The visitor is treated to pastoral scenery, forested hillsides, old
farmhouses, and clear running streams. Within this context, we can
only conclude that a microwave relay tower 76' high, exposed
above the surrounding treetops would have an adverse aesthetic impact: it is a structure without similiarity in the Sheffield area, to be
erected for a purpose which is not indigenous to the community,
and which would tend to diminish one's appreciation of the tower's
surroundings.
However, we are unable to conclude that the tower will have
an undue adverse effect on the natural beauty of the area. Applying an ordinary interpretation to the term "undue"-exceeding
what is appropriate or normal, excessive-the extension of the
tower no more than 20 feet above the existing tree line, and being
visible only from a substantial distance, the project will not have an
undue adverse impact. The tower will be visible and recognizable
to those who look for it.
We heard substantial testimony concerning the expected impact of the tower on the lives of Sheffield residents. We do not
underestimate strongly held beliefs expressed by individuals who
have chosen the Sheffield area for its natural beauty unencumbered
by major manifestations of technology. However, we sense that adverse reaction is based not just upon aesthetic impact but, rather,
on the simple presence of the tower independent of its visibility.
The shortened tower, we conclude, will have only negligible aesthetic impact. Criterion 8 does not permit us to judge the propriety
of placing structures whose function is foreign in areas not accus116. In re Carthusian Found. in Am., Inc., No. 8BO324-EB (file no. 239) at 5 (V.E.B.,
June 6, 1985) (1985 WESTLAW No. 48623, Vt. Env. Bd. file) (permit approved with conditions as adverse but not undue).
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tomed to technological intrusion, unless that intrusion is accompanied by an undue aesthetic impact." 7
B.

Shorelines

The shores of many Vermont lakes, and especially Lake Champlain, embody scenic values of special significance; yet they are faced
with the inevitable intense pressure for development. The Environmental Board has seriously considered the resulting problems. In a
leading case in this field, which involved a large-scale residential development in a suburban area at the north end of Burlington, four
"mid-rise" (six-story) buildings were proposed on land near Lake
Champlain, and the tops of the buildings would have been clearly
visible from the lake.118 The Board accordingly denied the permit:
[T]he Board concludes that the Midrise project will have an adverse effect upon the scenic and natural beauty of the area and
upon aesthetics. The Midrise site is located in a sensitive area, according to the Board's definition in the Quechee decision. The elevation of the site creates a ridgeline effect in its visibility. Situated
only 1,000 feet from the shore of the lake, the Midrise must certainly be considered located on a shoreline. The shoreline of the
lake is a view enjoyed, by many and the Board believes that its
scenic qualities merit special protection.
The site is located at the northern fringe of the New North
End, a largely residential suburban area that becomes a transition
zone between the neighborhoods and the undeveloped expanses of
Lake Champlain, the Winooski River, and the Intervale. The majority of the buildings in the area are at most two stories high. The
existing buildings visible along the shoreline are predominantly cottage-type dwellings situated well below the treeline. The treeline
along the shoreline is uninterrupted except for one building located
117. In re Vermont Elec. Power Co., No. 7C0565-EB (file no. 227) at 8-9 (V.E.B., Dec.
12, 1984) (1984 WESTLAW No. 42396, Vt. Env. Bd. file) (permit approved with conditions
as adverse but not undue).
118. In re Northshore Dev. Inc., No. 4CO626-5-EB (file no. 391) (V.E.B., Dec. 29,
1988) (1988 WESTLAW No. 220577, Vt. Env. Bd. file) (permit disapproved as adverse and
undue). This case was appealed to the Vermont Supreme Court, but the court dismissed the
appeal for failure to file a brief or to respond in any way to the court's order; see also In re
Goldsmith, No. 4CO685-1-EB (file no. 341) at I (V.E.B., Oct. 8, 1987) (1987 WESTLAW
No. 93936, Vt. Env. Bd. file) (a subdivision case from Charlotte; involving a permit with a
condition that there should be no construction within 200 feet of the shoreline of Lake Champlain); In re Smith, No. 7R0113 (file no. 35) at 6 (V.E.B., Jan. 23 1974) (permit approved
with conditions) (involving a proposed campground on a pond near Lake Willoughby; the
Board referred to the latter as "recognized as a natural area of outstanding scenic quality").
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four miles in the direction of the urban downtown area.
Although the project will not be visible from the surrounding
streets or most of the neighboring houses, and visibility from the
bike path will be minimal, the Board believes that the visual impact from the lake will be profound. The Board agrees with the
Applicant that the colors proposed for the buildings are relatively
unobtrusive. But the sheer mass of a building 550 feet long, 50 feet
wide, and over 60 feet high - even if partially hidden by trees cannot be overcome simply by using earthtone colors. The arched
siting of the buildings will not substantially reduce the intrusive
visual effect that will be created in the otherwise unbroken treeline
along the shore; from a distance, the top of the building and the
roof will appear as a straight, flat line. At certain times of the day,
sunlight reflecting off the glass will enhance the visibility of the
building. The Board believes that the Midrise as proposed is clearly
out of context with its surroundings.
The Applicants contend that the trees on the slope will almost
hide the building from view. However, the Board does not believe
that the trees adequately mitigate the adverse impact of the buildings for two reasons. One, substantial evidence indicated that it
would take a number of years of benign weather and favorable
growing conditions for the trees to grow enough to screen the build•ings. Trees growing on the steep slope of the west-facing bluff cannot be depended upon to successfully mitigate the impact of a
building that is simply too big for its context. Substantial evidence
indicated that the health and continued viability of many of the
trees on the slope are questionable, at best, and there is no dispute
that a blowdown of trees south of the site already occurred.
Two, the Board does not believe that a building that is incompatible with its surrounding can be made compatible by attempting
to screen it from view. The mass, scale, and design of the buildings
standing alone should be appropriate for their surroundings. Landscaping should be used to help soften the effect of a building or to
enhance aesthetic enjoyment. The Board believes the Midrise
would create an adverse aesthetic impact when viewed from the
lake for a number of years, even it the trees thrived. Thus, it is not
sufficient to rely solely upon the trees to break up the overwhelming
mass of the buildings in the future, without any actual reduction in
the size and configuration of the buildings." 9
In a case from North Hero on Grand Isle, the Board recognized
preservation of the natural beauty of the shoreline as a desirable
goal, but decided that a proposed marina (together with the sale of
119.

Northshore, No. 4CO626-5-EB (file no. 391) at 10-11.
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supplies for boating) was an appropriate use of the shoreline on the
lake.12 o
Other cases have involved the treatment of river frontage. In a
case involving a recreational vehicle seasonal campground proposed
along the White River near South Royalton, the Board decided that
the proposal involved inadequate protection of the shoreline, and refused a permit:
[T]he Board believes that the project clearly does not fit into the
context of the area. The project site is located in a scenic, rural
area, surrounded by the White River, an active farm and Route 14.
The land uses in the area are rural residential with no significant
commercial structures along this stretch of Route 14. When approaching the project from the northeast, the view in the foreground is of an interesting bend in the river that contains large
boulders, with a long view down the river to the mountains. If the
project is not screened by trees, the RVs would clearly be incompatible with the surroundings. While trees would eventually provide
some relief, they would fill in the viewshed to the southwest. Even
with trees, the RVs would be visible to motorists travelling in either
direction. With or without trees, the project would result in the loss
of the open space, and the view of the river from the road would be
lost.
The Board believes that a 20-vehicle RV campground located
in a 4 acre open field on the banks of the White River, in a scenic
area extensively used by the public for recreation, would be so out
of character with its surroundings as to be shocking to the sensibilities of the average person. The massive size and high density of
brightly-colored RVs would significantly diminish the scenic qualities of the area.
The Board also believes that the Applicant's proposed landscaping plan would not adequately mitigate the visual effect of this
intensively used site. Given the location and nature of the site, and
the intensive use as proposed, the planting of trees would not significantly reduce the offensive visual impact created by121
as many as 20
recreational vehicles parked in a field by the river.
120. In re Roach, No. 6GO220-1-EB (file no. 136) at 7 (V.E.B., June 3, 1981) (1981
WESTLAW No. 22125, Vt. Env. Bd. file) (permit approved with conditions addressed towards the highway approaches).
121. In re McShinsky, No. 3WO530-EB (file no. 348) at 7-9 (V.E.B., Apr. 21, 1988)
(1988 WESTLAW No. 220554, Vt. Env. Bd. file) (permit disapproved as adverse and undue),
aft d, 153 Vt. 586, 572 A.2d 916 (1990). The Board repeated this language and added two
more factors - the suitability of the colors and materials selected for the project, and the
impact of the project on open space.
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The Vermont Supreme Court strongly upheld the Board's decision and, in fact, its entire approach. On shorelines, the opinion read
as follows:
Upon reviewing the evidence, we conclude that the Board
could reasonably have determined that plaintiffs had not met their
burden of demonstrating, "insofar as possible and reasonable in
light of its purpose," that the project would be screened from the
water and would protect shoreline vegetation. We do not believe
the phrase "insofar as possible and reasonable in light of its purpose" means that the Board must accept every proposed shoreline
development project, regardless of its purpose and impact on the
shoreline, merely because the applicant is doing what he or she
feels is possible or reasonable. See In re Southview Associates, Vt. at -, 569 A.2d at 503 (statutory language should not be construed so as "to render the legislation ineffective or irrational").
Nor must the Board design an adequate project for an applicant or
issue a permit and retain oversight to assure that the applicant is
doing all that is "reasonable and possible" to meet the relevant
subcriteria. Rather, criterion I(F) requires that the Board make its
own determination that a development need be located on the
shoreline and that, considering the purpose of the development,
"possible and reasonable" measures have been taken to protect the
shoreline. There was sufficient evidence to support the Board's findings and conclusions regarding criterion 1(F). 22
C.

Open Space

In view of the major role which the preservation of open space
plays in Vermont scenery, one would imagine substantial discussion
of this factor in the Board's cases. Actually there is less than might
be expected, yet the Board has made clear that this is a problem to
be regarded seriously. In the leading Quechee case,' 2 3 the Board was
concerned about the rapid depletion of open space, and reaffirmed its
interest in preserving a resort-recreational type of scenery in that
valley. 2 The developers were therefore required to prepare a plan
for that purpose:
Our visit to the sites and surrounding areas, our review of aerial photographs, and our review of the testimony presented in
these appeals supports a conclusion that QLC is rapidly depleting
122. McShinsky, 153 Vt. at -, 572 A.2d at 919 (1990).
123. In re Quechee Lakes Corp., Nos. 3WO411-EB, 3W0439-EB (file no. 255) (V.E.B.,
Nov. 4, 1985) (1986 WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file) (multiple holdings).
124. Id.
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the limited open space remaining in the area bounded on the south
by Route 4 and on all other sides by the Ottauquechee River. The
Applicant has repeatedly confirmed its intention to preserve no less
than 3,000 "open space" acres. It has stated that this open space is
(and will continue to be) a mix of golf course areas, green spaces
within and between building clusters, open fields, and wildlife
preserves.
Our findings of fact and conclusions of law With regard to the
Newton and Golf Course projects refer to the strongly negative impact of this rapid depletion of open space. We have found that this
portion of the Quechee Valley is now devoted to recreational resort
uses which to some extent conflict with the preservation of pastoral,
scenic and natural vistas. However, the Valley retains substantial
scenic beauty enjoyed by those who reside in and visit the Quechee
resort. That scenic beauty will be destroyed should condominium
clusters continue to march ad infinitum across the Valley landscape
as they have marched since 1974. We make positive findings under
Criterion 8 with regard to these projects only because we intend to
hold QLC to its often-stated commitment to the preservation of
open space.
The record of this case readily demonstrates the pitfalls of segmented, "piecemeal" review of a phased development. Since 1970,
QLC has planned a large residential and recreational resort community comprising 6,000 acres. Development of that community
has progressed on a project-by-project basis resulting in incremental loss of open space. However, the consumption of open space by
and one such project has not been of sufficient magnitude to conclude that a project's impact on scenic beauty is "undue." In contrast, the collective impact of the open space intrusions which have
occurred since 1974, and which are likely to continue as QLC
works toward its 2,500 housing unit goal (including the Newton
and Golf Course projects), may be sufficient to "offend the sensibilities of the average person." Unfortunately, we must in the context
of these appeals focus on the pending proposals and cannot judge
retroactively the impact of permitted projects on open space degradation. Nonetheless, because we have jurisdiction over the entire
6,000 acre QLC holdings and because we are entitled to rely on the
Applicant's representations with regard to open space preservation,
it is reasonable to impose a condition geared prospectively to preserve the contributions of open space to the scenic beauty of the
Quechee Valley.
We will, therefore, direct QLC to prepare a comprehensive
open space preservation plan. The plan shall include all current
QLC holdings in the Quechee Valley area. The plan shall depict
with specificity all areas which QLC intends to preserve in
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perpetuity as open space. Preserved lands shall include a mix of
wildlife habitat, open field and meadow, recreational amenity lands
(golf courses, ski hill), and green spaces within and between existing or proposed dwellings. A reasonable portion of the designated
open-space shall be located in the heavily-settled area north of
Route 4 within the Ottauquechee River oxbow. The plan shall
specify the techniques to be used by QLC to preserve designated
lands as open space. Finally, the plan shall describe the manner in
which designated lands will be maintained. 28
In a case involving a proposed group of condominiums in Stowe,
the Board again emphasized the effect of the loss of open space:
[T]his site, coupled with the adjacent Ramsey property, is the last
remaining open meadow on the Mountain Road; development of
the property, even if the buildings are clustered, will contribute to
the loss of scarce open space in the area. Although the scenic panoramic view will not be ruined, it clearly will be altered by the construction of buildings and planting of trees on the property.128
In an opinion disapproving a proposed large shopping center
building next to Route 4 at the western approach to Quechee, the
loss of open space was mentioned as an additional adverse factor:
The proposed project also will result in a loss of open space
and forested land. Its central placement within the site exacerbates
this loss by leaving only a narrow, circular strip of undeveloped
space around the improved areas of the site and a patch of mature
forest on the site's southern side. Thus, no significant block of open
land will remain on the site. The loss of this open land will significantly contribute to the loss of the rural character of Route 4 and
27
of the natural features of the valley.
In a case involving a proposed motel at the northern edge of the
Burlington metropolitan area, there would be an obvious significant
visual impact. In fact, the Board described "the loss of visual open
space" as "effectively . . . total" because of the layout of buildings.
However, this impact was held not to be adverse in an already builtup metropolitan area. 12 8
125. Id. at 9, 24-25.
126. In re Houston Farm Assocs., No. 5L0775-EB (file no. 260) at 9 (V.E.B., Apr. 27,
1987) (1987 WESTLAW No. 93912, Vt. Env. Bd. file) (permit approved with conditions).
127. In re Tanger, No. 3WO125-3-EB (file no. 442) at 20 (V.E.B., May 22, 1990)
(1990 WESTLAW No. 207483, Vt. Env. Bd. file) (permit disapproved as adverse, undue and
detrimental to the general welfare).
128. In re Colchester Hotel Group, No. 4CO288-14-EB (file no. 372) at 8 (V.E.B., Apr.
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Agriculture

A substantial part of the Environmental Board's work has involved the preservation of prime agricultural land under the elaborate provisions of Act 250.129

In a few cases,' agricultural preservation and scenic considerations have overlapped. For example, in a case involving the relocation of Route 7 in the town of New Haven, the Board required a
redesign of the highway in order to avoid the taking of four barns, as
they were claimed to be both an important part of the aesthetic image of the area and also necessary for the area to retain its economic
viability in agriculture.13 0 In another case, involving a proposed industrial park in Brattleboro located partly on land zoned for industry, the Board rejected the argument that industrial buildings should
be required to be clustered because this would make for an inefficient arrangement in an industrial park.1 3 The Board thought that
21, 1988) (1988 WESTLAW No. 220555, Vt. Env. Bd. file) (permit approved with conditions
as not adverse).
129. The Board's authority to condition permits for development on primary agricultural
soils derives from VT. STAT. ANN. tit. 28, § 6086(a)(9)(B) (1989). Under this section, approval
of a land use permit depends upon a showing that the development will not significantly reduce
the agricultural potential of primary agricultural soils. These specific kinds of soils are defined
in the statute in § 6001(15), based on productivity, slope, drainage and other physical factors.
In contrast to several of the other criteria, the review of proposed development on primary
agricultural soils is actually guided by specific and elaborate standards established by the Legislature. A reduction of primary agricultural soils will be permitted only if (a) the applicant
can realize a reasonable return on the fair market value of the land only by using the primary
agricultural soils, and (b) there are no other non-primary agricultural soils owned or controlled
by the applicant that are reasonably suited to the purpose, and (c) the development has been
designed to minimize any deleterious effect, and (d) the proposal will not significantly interfere
with agriculture or forestry on adjoining lands. See generally Note, The Effect of Act 250 on
Prime Farmland in Vermont, 6 VT. L. REV. 2167 (1981).
130. In re Agency of Transp., State of Vermont, No. 9A0071-EB (file no. 106) at 8
(V.E.B., Sept. 14, 1979) (approved subject to conditions). The Board's rationale for this decision was, in part, as follows:
[I.] The reconstruction of Route 7 with the removal of farm buildings from within
the clear zone will significantly and adversely affect the aesthetics and scenic and
natural beauty of the area.
[2.] The operating farms retain the open space characteristics of the area. Owners
of the barns slated for removal contend that they may not be able to continue in
farming. If these farms go out of business, there is a reasonable probability that the
use of the land will change to residential and commercial purposes. The barns and
trees along the existing highway are an important part of the aesthetics and scenic
and natural beauty of the area. Removal of these barns is not necessary for safety
purposes. Accordingly we find that their removal will have an undue adverse effect
under this criterion.
131. In re C & K Brattleboro Assocs., No. 2W0434-EB (file no. 125) at 8 (V.E.B., Jan.
2, 1980) (permit approved with conditions).
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this would not really serve to help agricultural preservation. 3 1 In
another case involving a proposed subdivision on Isle La Motte, the
Board refused to approve the subdivision in the absence of better
landscaping, in order to avoid an adverse effect on the scenic beauty
of what had long been open farm land.13 It was noted that this land
was in both a highly scenic and a highly visible location:
Without adequate landscaping, this subdivision would have an undue adverse effect upon the scenic beauty of the area. The houses
to be built in this subdivision will be located along Shrine Road
and an access road clearly visible from Shrine Road. The site has
been used for open farmland; there presently exists no vegetative or
topographical screen to soften the view of the development from
the Shrine Road. The Shrine Road is heavily traveled by tourists
and other visitors to the St. Anne's Shrine and Fort St. Anne. The
tax base and economy of the Town of Isle LaMotte are largely
based upon tourists and recreation visitors. We find that the construction of a modern subdivision of 20 homes in a meadow of only
18 acres in this highly scenic and highly visible location, would
have an undue adverse effect upon the scenic beauty of the area. 3 4
E.

Historic Sites

Criterion 8 also includes a reference to historic sites, but the
problems associated with these are omitted from this analysis. Quite
different problems are involved, for example, historic sites may or
may not have any aesthetic quality. Under Act 250 these are dealt
with by an established procedure, administered by the State Division
of Historic Preservation and generally based on the standards for
historic preservation promulgated by the Secretary of the Interior.13 5
Occasionally historic and scenic considerations overlap. For example, a St. Albans case was concerned with the proposed demolition of a tower in the Central Vermont railyard' 36 in order to transform this site into a shopping center. The tower was part of an
historic site, but without independent historic significance.
132. Id.
133. In re LaBrecque, No. 6GO217-EB (file no. 140) (V.E.B., Nov. 17, 1980) (1980
WESTLAW No. 13822, Vt. Env. Bd. file) (permit approved with conditions).
134. Id. at 4.
135. Protection of Historic and Cultural Properties, 36 C.F.R. § 800 (1989).
136. In re "The Switchyard", No. 6FO192-3-EB (file no. 204) at 5-6 (V.E.B., Oct. 17,
1983) (1983 WESTLAW No. 25943, Vt. Env. Bd. file) (permit approved with conditions); see
also In re "The Switchyard", No. 6FO192-2-EB (file no. 181) at 3 (V.E.B., Oct. 12, 1982)
and No. 6FO192-EB (file no. 103) (V.E.B., Feb. 20, 1979).
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AND ALSO UNDUE

In many cases, the Board has made a finding of an adverse impact, and then decided that the impact was not "unduly" adverse.
Starting with Quechee,3 7 the Board has adopted three more tests to
determine whether a proposed development is not only adverse, but
unduly so.
A.

Local Community Standards

The first test concerns whether a proposed project would violate
some clearly adopted local community standard. It has been strictly
construed, and thus has not played a large role in the recent cases.
The logical place to look for such a standard is in the local Town
Plan. Town plans are often full of general language favoring various
virtuous ideas, and these might be held to refer to all sorts of things.
However, the Board has generally been unwilling to regard such
plans as seriously intended to control specific questions arising in Act
250 proceedings.
For example, while the Stowe Town Plan speaks in general
terms of conserving scenic open space, the Board refused to interpret
this plan as involving aesthetic standards specifically applicable to
the area around a proposed condominium project for twelve units on
seven acres, on the last remaining open meadow along the Mountain
Road.1 3 8 On the other hand, the proposed enlargement of an office
building in a mixed-use area of Route 100 in Waterbury was found
to conform to the section on economic development in the local Town
Plan.1" 9
However, in three quite recent cases the Board has found that
such a standard existed. In the Northshore case,1"" a group of four
"mid-rise" (six-story) apartment buildings near Lake Champlain in
the north end of Burlington were held to be out of scale and an intrusion upon users of the Lake. Additionally, a recent zoning amendment prohibiting structures more than thirty-five feet high in that
137. In re Quechee Lakes Corp., Nos. 3WO41 1-EB, 3WO439-EB (file no. 255) (V.E.B.,
Nov. 4, 1985) (1986 WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file) (multiple holdings).
138. In re Houston Farm Assocs., No. 5L0775-EB (file no. 260) at 10 (V.E.B., Apr. 27,
1987) (1987 WESTLAW No. 93912, Vt. Env. Bd. file) (permit approved with conditions).
139. In re Walker, No. 5WO816-I-EB (file no. 313) at 10 (V.E.B., Jan. 14, 1987)
(1987 WESTLAW No. 93891, Vt. Env. Bd. file) (permit approved with conditions as adverse
but not undue).
140. In re Northshore Dev. Inc., No. 4CO626-5-EB (file no. 391) (V.E.B., Dec. 29,
1988) (1988 WESTLAW No. 220577, Vt. Env. Bd. file) (permit disapproved as adverse and
undue); see also supra notes 118-19 and accompanying text.
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area was cited as a local community standard which should control.1" 1 In a Rutland case," 2 a business sign proposed for an auto
dealer clearly violated the size limit for such signs in the state statute." Since the Hartford Town Plan contained strong statements
disapproving strip commercial development, the Board accepted such
statements as a local community standard which a proposed shopping center would violate, and thus held that the impact of such a
development would be not only adverse but unduly so."'
This test thus delegates part of the decision-making process to
standards established by local governments.
B.

"Shocking" or "Offensive"

Despite the relatively recent arrival of the Quechee standards in
1985, quite a few cases have been decided by applying these
standards.
In the following situations, the Board decided that a permit
should be denied for a proposed project, because what was proposed
was found to be "shocking" or "offensive" in that context to the sensibilities of an average person: (1) a proposed gravel pit in an unspoiled natural area in Stowe;" 5 (2) a bridge for skiers on a ski hill
that blocked the view from nearby residential lots;" (3) a subdivision with eleven lots in Williston; 7 (4) a recreational vehicle park
along the White River near South Royalton;" 8 (5) a gravel pit in a
141. Id. at 11-12.
142. In re Alderman's Chevrolet, No. IR0263-5-EB (file no. 399) at 4 (V.E.B., Mar.27,
1989) (1989 WESTLAW No. 231273, Vt. Env. Bd. file)
(permit approved inpart and denied
in part as adverse and undue).
143. VT. STAT. ANN. tit.
10, § 493(l) (1984).
144. In re Tanger, No. 3WO125-3-EB (file no. 442) at 21 (V.E.B., May 22, 1990)
(1990 WESTLAW No. 20743, Vt. Env. Bd. file) (permit disapproved as adverse, undue and
detrimental to the general welfare).
145. In re Percy, No. 5LO799-EB (file no. 277) at 20 (V.E.B., Mar. 20, 1986) (1986
WESTLAW No. 58698, Vt. Env. Bd. file) (permit disapproved as adverse and undue).
146. In re Okemo Mountain, Inc., No. 2SO351-8-EB (file no. 305) at 9 (V.E.B., Dec.
18, 1986) (1986 WESTLAW No. 58762, Vt. Env. Bd. file) (permit denied as adverse and
undue, later remedied by a better proposal); see In re Okemo Mountain, Inc., Nos. 2W0351-8EB, 2S0351-8-EB (file
no. 336) at 4 (V.E.B., Apr. 24, 1987) (1987 WESTLAW No.93910,
Vt. Env. Bd. file) (the project was approved after the ski bridge was redesigned as a ski
tunnel).
147. In re Landmark Dev. Corp., No. 4CO667-EB (file no. 320) at 13 (V.E.B., July 9,
1987) (1988 WESTLAW No. 220541, Vt. Env. Bd. file) (permit approved with conditions).
148. In re McShinsky, No. 3WO530-EB (file no. 348) at 9 (V.E.B., Apr. 21, 1988)
(1988 WESTLAW No. 220554, Vt. Env. Bd. file) (permit disapproved as adverse and undue),
affid, 153 Vt. 586, 572 A.2d 916 (1990).
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scenic area; 14 9 (6) a large sign for an auto dealer ( but sign approved
if not illuminated); 15 and (7) six-story apartment houses near (and
visible from) Lake Champlain.""
Regarding the test about offending average sensibilities, the
Vermont Court has recently said:
Plaintiffs contend that the Board's conclusion regarding the
second inquiry was not supported by the evidence because the
Board cannot assume the role of an average person in the community and there was no general public outcry against the project. We
cannot agree. By statute, the Board, not the average person in the
community, is required to determine whether a development will
have af undue impact on the aesthetics of an area. Further, in
making that determination, the Board need not poll the populace or
require vociferous local opposition in order to conclude that an average person would consider the project to be offensive.
In addition to the evidence that substantial noise would emanate from the campground and that the project would have an adverse effect on the scenic beauty of the area, the Board heard testimony that the proposed project was offensive and that all of the
RV sites would be visible from Route 14. Further, although the
regional commission's senior planner testified that the campground
would not be shocking to the average person, he also testified that
"the planting plan when fully developed will greatly mitigate the
shock of seeing the twenty RVs." (Emphasis added.) The evidence
supports the Board's determination that the project would offend
1 82
the sensibilities of the average person.
Thus, this test effectively reinstates the subjective element into
the decision-making process, without much concern for consistent
criteria.
149. In re H.A. Manosh Corp., No. 5L0918-EB (file no. 359) at 23 (V.E.B., Aug. 8,
1988) (1988 WESTLAW No. 220560, Vt. Env. Bd. file) (permit disapproved as adverse and
undue).
150. In re Town & Country Honda, No. 5W0773-I-EB (file no. 383) at 7 (V.E.B., June
14, 1989) (1989 WESTLAW No. 231286, Vt. Env. Bd. file) (permit approved with conditions
as adverse but not undue).
151. In re Northshore Dev. Inc., No. 4CO626-5-EB (file no. 391) at 12 (V.E.B., Dec.
29, 1988) (1988 WESTLAW No. 220577, Vt. Env. Bd. file) (permit disapproved as adverse
and undue); see also supra notes 118-19 and accompanying text.
152. In re McShinsky, 153 Vt. 586, -, 572 A.2d 916, 920 (1990), affg, No. 3WO530EB (file no. 348) (V.E.B., Apr. 21, 1988) (1988 WESTLAW No. 220554). The Court upheld
the Board's denial of a permit for a campground along the White River near South Royalton.
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Mitigation of Adverse Effects

Since the inception of Act 250, the Board has imposed conditions on permits to mitigate the effects of proposed projects. However, it was only after the Quechee decision that the Board explicitly
included such mitigating measures as one of the tests for a finding of
an "undue" adverse impact. The scope of such mitigation requirements has varied, depending on the proposal and the surrounding
features that the Board wishes to protect. Occasionally the Board
has made a finding that no degree of mitigation would suffice."' In
other instances, without claiming that no degree of mitigation would
suffice, the Board rejected the applicants' mitigating measures as insufficient and, without imposing its own, denied the application as
undue.1 54 However, in general the Board has been more tolerant, and
has often suggested acceptable mitigation strategies. In almost all
cases, the Board has requested that additional landscaping should be
required around the project site.
The Board has been interested in requiring planning as part of
some of its mitigating measures. In keeping with concern about decreasing open space, the Board required the Quechee Lakes Corporation to submit a Comprehensive Open Space Preservation Plan as
a condition to approval. 155 With regards to the sensitive nature of
ridgelines, the Board mandated the Carthusian Foundation to require "any future user of its Mt. Equinox property to do a study
concerning the feasibility of consolidation of its antennae and tele56
communications towers.'
153. In re Percy, No. 5L0799-EB (file no. 277) at 21 (V.E.B., Mar. 20, 1986) (1986
WESTLAW No. 58698, Vt. Env. Bd. file) (permit for a gravel pit disapproved as adverse and
undue).
154. In re Northshore Dev. Inc., No. 4CO626-5-EB (file no. 391) at 12 (V.E.B, Dec. 29,
1988) (1988 WESTLAW No. 220577, Vt. Env. Bd. file) (permit disapproved as adverse and
undue) (see also supra notes 118-19 and accompanying text); In re H.A. Manosh Corp., No.
5LO918-EB (file no. 359) at 23 (V.E.B., Aug. 8, 1988) (1988 WESTLAW No. 220560, Vt.
Env. Bd. file) (permit for a gravel pit disapproved as adverse and undue); In re McShinsky,
No. 3WO530-EB (file no. 348) at 9 (V.E.B., Apr. 21, 1988) (1988 WESTLAW No. 220554,
Vt. Env. Bd. file) (permit for an RV park disapproved as adverse and undue), aff'd, 153 Vt.
586, 572 A.2d 916 (1990); In re Okemo Mountain, Inc., No. 2SO351-8-EB (file no. 305) at 10
(V.E.B, Dec. 18, 1986) (1986 WESTLAW No. 58762, Vt. Env. Bd. file) (permit for a ski
bridge disapproved as adverse and undue).
155. In re Quechee Lakes Corp., Nos. 3WO41 1-EB, 3W0439-EB (file no. 255) at 19
(V.E.B., Nov. 4, 1985) (1986 WESTLAW Nos. 58689, 58719, Vt. Env. Bd. file) (multiple
holdings).
156. In re Carthusian Found. in Am., Inc., No. 8BO324-EB (file no. 239) at 5 (V.E.B.,
June 6, 1985) (1985 WESTLAW No. 48623, Vt. Env. Bd. file) (permit approved with conditions). But cf. In re Karlen Communications, Inc., No. 5LO437-EB-i (file no. 89) at 5
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On a case involving deeryards rather than aesthetics, the Board

showed its concern for protection of critical habitat by accepting the
mitigation proposal of an applicant for a quarry permit. The applicant would purchase the timber and development rights on 300 acres
of deeryard and convey them to the State Department of Fish and
Wildlife in compensation for the effect the quarry would have on the
existing deeryard..' 7
The Board has also been concerned about design. In at least two
cases the Board required the applicant to redesign the proposed
structure; 158 while sometimes the Board has requested certain color
schemes. In the Pratt's Propane case, a storage building was required to be painted barn-red with a silver roof and white trim. " In
another case, the Board requested that a roof of a tire sales and
service building be painted a non-reflective earth tone, "such as
Rust-Oleum #7771 'sand' or its equivalent." 1 60 The Board has also
been concerned with the design of signs, and in one case approved
the permit subject to the mitigation measure of eliminating a sign's
proposed illumination.161
The methods of operation of certain types of businesses have
also been a concern of the Board. In an early case, it granted a sawmill operation permit on the condition that the hours of operation
would be between the hours of 7 a.m. to 6 p.m., and certain types of
machinery were not to be used without the permission of the District
Environmental Commission. 62 The Board has imposed similar con(V.E.B., Oct. 3, 1979) (permit approved with conditions as adverse but not undue; no requirement for a plan for radio and television facilities on top of Mt. Mansfield).
157. In re J.P. Carrara & Sons, No. IR0589-EB (file no. 337) at 13 (V.E.B., Feb. 17,
1988) (1988 WESTLAW No. 220545, Vt. Env. Bd. file) (permit approved with conditions).
158. In re Okemo Mountain, Inc., No. 2SO351-8-EB (file no. 305) at II (V.E.B., Dec.
18, 1986) (1986 WESTLAW No. 58762, Vt. Env. Bd. file) (permit disapproved as adverse
and undue but subsequent permit approved after design revision); In re Brattleboro Chalet
Motor Lodge Inc., No. 4CO581-EB (file no. 231) at 11 (V.E.B., Oct. 17, 1984) (1984
WESTLAW No. 42395, Vt. Env. Bd. file) (permit disapproved as adverse and undue; later
revised design approved after an appeal by the Agency of Envirbnmental Conservation).
159. In re Pratt's Propane, No. 3RO486-EB (file no. 311) at 10 (V.E.B., Jan. 27, 1987)
(1987 WESTLAW No. 93893, Vt. Env. Bd. file) (permit disapproved as adverse and undue,
but conditions for approval of revised project stated).
160. In re LaCroix, No. 3WO485-EB (file no. 292) at 2 (V.E.B., Apr. 27, 1987) (1987
WESTLAW No. 93911, Vt. Env. Bd. file) (permit approved with conditions as adverse but not
undue).
161. In re Town & Country Honda, No. 5WO773-I-EB (file no. 383) at 7 (V.E.B., June
14, 1989) (1989 WESTLAW No. 231286, Vt. Env. Bd. file) (permit approved with conditions
as adverse but not undue).
162. In re Hunt, No. 2WO325 (file no. 72) at I (V.E.B., Sept. 8, 1976) (permit approved with conditions).
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ditions on the hours of operation of gravel pits. 16 3 It has even limited
the amount of volume that could be extracted annually from a gravel
pit, and in the same case limited the number of trucks permitted
daily at an associated landfill.16
The Board's concern for permitting development of the least intrusive kind has led to the conditioning of permits in a wide variety
of ways. The scope of these conditions is far ranging and has a great
impact on the scenery in Vermont.
VII.

SUMMARY OF CASE LAW

The case law developed by the Board at the administrative level
may be summarized briefly.
Since Quechee, in the most important cases the Board has followed the rather cumbersome method of analysis set forth above.
However, viewing the case law as a whole (pre- and post- Quechee),
an analysis in conventional land use terms proves to be more meaningful, and indicates that the Board has adopted a substantial number of consistent policies on land use,' 63 specifically: (a) what scenic
resources are particularly sensitive and so deserve special protection,
and (b) what types of adverse impacts are serious enough to be considered "undue." While Quechee has provided a more methodical
method of thinking, it does not appear to have changed the Board's
policies on specific questions of land use.
The question of visibility naturally appears early in such an
analysis. If what provokes an adverse impact is particularly visible,
such as at a natural focal point in a scene, the Board takes this seriously; if it is practically invisible, the opposite is true. Visibility from
public areas is particularly important here, but visibility from private
lands is also considered.
163. In re Drown, No. 7RO644-EB (file no. 316) at 9 (V.E.B., Mar. 24, 1987) (1987
WESTLAW No. 93905, Vt. Env. Bd. file) (permit approved with conditions as adverse but not
undue); In re H.A. Manosh Corp., No. 5L0690-EB (file no. 289) at 18 (V.E.B., Oct. 9, 1986)
(1986 WESTLAW No. 58720, Vt. Env. Bd. file) (permit approved with conditions), aftfd, 147
Vt. 367, 518 A.2d 18 (1986).
164. H.A. Manosh Corp., No. 5L0690-EB (file no. 289) at 18.
165. This is in contrast to the findings by an earlier commentator, reviewing the early
experience with Criterion 8 at the District Commission level, where there had apparently been
some inconsistencies in interpretation and administration, particularly as between different
commissions; see Note, Leaving the Scene: Aesthetic Considerations in Act 250, 4 VT. L. REV.
163 (1979).
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Sensitive Scenic Resources

The following types of scenic resources have generally been considered specially sensitive, and so have invoked the Board's serious
attention:
1. The typical Vermont valley scene, ridgetop to ridgetop, with
the typical pattern of settlement, usually with open grasslands in the
valley bottom, often with a stream (plus trees) and with scattered
farm buildings (plus fences and walls), and with a pattern on the
hillsides of some open fields plus woodland, with the latter gradually
expanding.
2. As a detail of the above, a combination of rural-residential
plus agricultural land use, with only minor commercial establishments, usually in converted buildings. Any substantial commercial
development in such areas is likely to be considered adverse and undue; likewise are any substantial mining of earth products (gravel
pits, quarries, etc.), and in one instance, second-home condominiums.
3. Again in the above context, panoramic scenes are particularly
valuable as they combine such scenery in the foreground with views
of distant mountains and bodies of water.
4. Scenic corridors, with aspects of the foregoing extending
more or less continuously for several miles.
5. Ridgelines and the tops of major mountains.
6. Shorelines of lakes, and riverbanks.
7. Land in active agricultural use, and open space generally.
8. Wetlands, sometimes.
9. Any striking scene which is unique in the state, or in that
part of the state.
B.

Elements Which are Adverse and Undue

The administrative case law has gone beyond the general notion
that new development should be "compatible with"/"in harmony
with" the existing pattern, and has indicated some of the major elements which are appropriate and inappropriate amid Vermont scenery. These include the following:
1. Any new development in violation of the principles of scenic
beauty set forth above is undesirable. Anything which blocks the
view of a focal point, or distracts attention therefrom, is particularly
undesirable.
2. More specifically, this includes any substantial commercial
development, any substantial mining of earth products, and (probably) any substantial development of attached "town house" condo-
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miniums' 66 when these intrude on the rural residential-agricultural
scene described above.
3. Harmony of scale isone of the most obvious and most important criteria of appropriateness. The importance of density restrictions has been emphasized throughout.
4. Noise has frequently been emphasized as a disruptive factor
in the aesthetics of a rural residential-agricultural environment, notably in support of restrictions on the volume of business to be done
at a gravel pit. Peace and quiet is thus a residential virtue of high
value.
5. The notion of architectural compatibility has been noted occasionally, but the point has not really been developed.
The importance of preserving a scenic environment as the background for recreation in Vermont has also been emphasized.
VIII.

CONCLUSION

The language of Criterion 8 may sometimes strike the reader as
a caricature of an attempt to provoke a basic decision on the delegation-of-power/void-for-vagueness issue in land use law. Yet the Vermont Environmental Board has, on its own initiative, gradually developed its own more specific standards for administering this
language. This administrative-level case law may provide lessons usable elsewhere:
1. As general legal background, currently it is safer to assume
that the courts are likely (a) to exercise a fairly careful judicial review in land use cases (that is, it is no longer safe simply to rely on
the presumption of validity), and (b) to take special care in reviewing aesthetic regulations.
2. Therefore, with such regulations, the more specific the standards are, the better, as to provide some assurance of equal treatment for everybody.
3. In this case - and it is a quite difficult one - the administrative agency has been successful in developing on its own initiative
standards specific enough to be meaningful. This has been true in
spite of (a) the inherent difficulty of the specific problem here, and
(b) the constant turnover in the Board's membership. It is no mean
achievement.
4. In recent years the Environmental Board has leaned heavily
on the "Quechee test," yet that test incorporates quite a large
166.

See supra note 108.
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153

amount of subjective judgment. More significant, in the above context, are the rules developed by the Board on the protection of specific scenic values, such as, keep off the ridgetops.
5. Since there is so large (and rich) a body of case law at the
administrative level, any lawyers (or planners) practicing in the field
should try to familiarize themselves with that body of law. Currently, all cases are available (and properly indexed) at the Board's
offices. Unfortunately, these decisions are not published, and as such
are generally only discovered through articles like this one.

